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PREFACE 

In teaching the subject of the conflict of laws the author became 
satisfied that the American rules relating to bills and notes were in 
such an unsatisfactory condition that, if possible, a remedy should 
be provided by means of a uniform act. This conviction led him to 
make a special study of the subject with a view toward making a 
preliminary survey which might be useful in drawing up a uniform 
act for the United States. In the course of his studies he investigated 
the law of bills and notes of foreign countries, the provisions of the 
Hague Convention relating to bills and notes, of 1912, and the rules 
of the conflict of laws in foreign countries so far as they relate to 
bills and notes. The comparative study of the municipal law of bills 
and notes was undertaken in order that the discussion of the rules 
of the conflict of laws might be made with a sufficient knowledge of 
the conflicts that may actually arise from the divergent legislation 
on the subject. Without that knowledge the operation of the rules 
of the conflict of laws relative to bills and notes cannot properly be 
understood. The results of these studies were published in the Illinois 
Law Review (Volume XI, pp. 137-158, 247-267), under the title of 
The Hague Convention of 1912, relating to hills of exchange and 
promissory notes: A comparison with Anglo-American Law, and in 
the Minnesota Law Review (Volume I, pp. 10-33, 117-134, 239-256, 
320-338, 401-428), under the title of Rules of the conflict of laws 
applicable io hills and notes: A study in comparative law. 

The articles are reproduced in this work substantially in their 
original form. In one or two instances it has been found necessary 
to qualify somewhat the conclusions formerly reached. One new topic 
has been added, namely, the ''Time within which recourse must be 
taken." The scope of the work has been enlarged throughout by 
including the law of Latin- America, represented by Argentina, Brazil 
and Chile, and also that of Japan. 

The appendix contains the American Uniform Negotiable Instru- 
ments Act, the English Bills of Exchange Act, the Convention of the 
Hague, and the Uniform Law adopted at The Hague, the two latter 
appearing both in the original and in an English translation. Com- 
parative tables of sections and articles of the various acts are also 
to be found in the appendix. 
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PART I 

COMPARISON OF THE ANGLO-AMERICAN LAW OF BILLS 

AND NOTES WITH THE PROVISIONS ADOPTED BY 

THE CONVENTION, OF THE HAGUE OF 1912 



CHAPTER I: THE CONVENTION OF 

THE HAGUE 

Notwithstanding its common origin, the law relating to bills of 
exchange has assumed a great variety of forms in the different conn- 
tries. Three principal systems developed: the French, the German, 
and the Anglo-American.^ The greatest divergence existed in matters 
of detail. Even in the most recent times there were not less than 
forty different bills of exchange acts outside the Anglo-American 
group. With the rapid growth of international trade during the last 
century, the advantages of a uniform commercial law among the 
civilized nations of the world became more and more apparent. 
Especially in the matter of bills and notes, it seemed that such unifica- 
tion was within the realm of actual realization. At the beginning of 
the twentieth century the time appeared ripe for the consxmimation 
of this plan. At a conference which met at The Hague in 1910, an 
advance draft of a uniform law relating to bills and notes was pre- 
pared. At a second conference in 1912, a Uniform Law was actually 
adopted.^ The convention entered into as a result of these confer- 
ences, has been signed by Argentina, Austria, Belgium, Brazil, Bul- 
garia, Chile, Costa Rica, Denmark, France, Germany, Guatemala, 
• 

1 The following are the principal countries belonging to the French group : 
Argentine Bepublic, Bolivia, Brazil, Chile, Colombia, Ecuador, Egypt, France, 
Greece, Guatemala, Hayti, Luxemburg, Monaco, Mexico, Netherlands, Nicaragua, 
Panama, Paraguay, Polish Bussia, Serbia, Turkey, Uruguay. 

The following are the principal countries belonging to the German group: 
Austria-Hungary, Bulgaria, Denmark, Germany, Italy, Japan, Norway, Peru, 
Portugal, Bumania, Bussia (exclusive of Polish Bussia), Salvador, Sweden, 
Switzerland, Venezuela. 

Dr. Felix Meyer, in his Weltwechselrecht, vol. I, p. 26, assigns Belgium, Cuba, 
Honduras, Malta, the Philippines, Porto Bico, and Spain to a fourth group which 
stands intermediate between the French and German groups. 

2 The proceedings of these conferences were published officially under the title 
of Conf^ence de la Eaye pour I 'Unification du Droit relatif d La Lettre de 
Change, 1910, Actes, 388; Documents, 429; 1912, Actes, I, 264; ibid, 11, 421; 
Documents, I, 247; ibid, II, 147. They are also contained in translated form in 
two reports to the Secretary of State by Mr. Charles A. Conant, American dele- 
gate to the conferences, which are printed as Sen. Doc. 768, 61st Congr. 3d sess., 
and as Sen. Doc. 162, 63d Congr. 1st sess. 

17 



18 CONFLICT OP LAWS BELATING TO BILLS AND NOTES 

Holland, Hungary, Italy, Luxemburg, Mexico, Montenegro, Nicaragua, 
Norway, Panama, Paraguay, Russia, Salvador, Serbia, Sweden, 
Switzerland, Turkey. The British and American delegates made it 
clear at both conferences that Great Britain and the United States, 
though greatly interested in the international unification of the law, 
were not in a position to become parties to an international convention. 

The signatory powers to the convention have assumed the obligation 
to adopt the Uniform Law textually without any derogations, except 
so far as they may be expressly authorized by the convention itself.' 
As long as the convention is in force in a given country, its provisions 
are to supplant wholly the former national law. It deals with the 
entire subject of bills and notes, and does not apply solely to inter- 
national operations. The contracting powers are not bound indefi- 
nitely, however, and may denounce the convention after three years 
from the date of the first deposit of ratifications. Defects in the 
present convention are to be corrected at a future conference which 
shall be called by the government of the Netherlands after a lapse of 
five years from the first deposit of ratifications, or after the lapse of 
two years upon the request of any five contracting states.^ 

Notwithstanding the above provisions for the denunciation of the 
convention and its modification at a future conference, it was impos- 
sible to reach an agreement on all points. In regard to some matters, 
the national law seemed so. important to certain countries that rather 
than make concessions with respect to them, they preferred not to 
become parties to the proposed convention. Reservations had to be 

The original proceedings will be cited in this work as Actes, 1910, 191t; 
Documents, 1910, 191t. The proceedings in their translated form will be referred 
to as Proceedings, 1910, 191fS. 

At the second conference an advance draft of a uniform law relating to checks 
was adopted; this is to be the subject of further consideration at another con- 
ference. 

sAt a meeting of the International High Commission held at Buenos Ajres 
Apr. 3-12, 1916, at which were represented Argentina, Bolivia, Brazil, Chile, 
Colombia, Costa Bica, Cuba, Ecuador, Guatemala, Hayti, Honduras, Nicaragua, 
Panama, Paraguay, Peru, Salvador, Uruguay, and Venezuela, the provisions of 
the Hague Convention and Uniform Law were unanimously approved except the 
articles relating to the law governing capacity in the conflict of laws (art. 74 
of the Uniform Law and arts. 18 and 20 of the Convention). As there was a 
sharp division of opinion among the delegates whether the principle of nationality 
laid down by the Hague Convention should be sanctioned in preference to the 
law of domicile now controlling in a number of South American states, the matter 
was referred to a subsequent conference. See Sen. Doc. 739, 64th Congr. 2d sess. 
113. 

< See arts. 1, 27-30 of Convention. 



CONVENTION OF THE HAGUE 19 

made in these instances in favor of the national law of the contracting 
states." 

Although the Convention of the Hague has not yet been ratified by 
any of the signatory powers it expresses nevertheless the general point 
of view obtaining in foreign countries with reference to bills and 
notes. It may properly serve, therefore, as a basis of comparison 
between the Anglo-American system and that of other countries. 

The most striking contrast between the Uniform Law and the Eng- 
lish and American acts is due to the fact that the Uniform Law deals 
only with the so-called ** formal'' law of bills and notes. In this 
respect it follows the German Bills of Exchange Law of 1849. When 
a uniform bills of exchange act was drafted for the different states 
belonging to the ZoUverein, the diversity of the systems of law existing 
in the states made it evident that unless all rules which had direct 
reference to the general law were eliminated, it would fail of adoption. 
So it came that the German Bills of Exchange Law embraced only the 
*' formal'' law relating to bills and notes, that is, the special rules 
resulting from the formal nature of the instrument. The same neces- 
sity of eliminating all rules directly connected with the general law 
presented itself at the Hague conferences. No agreement whatever 
could have been reached except as to the "formal" law relating to 
bills and notes. Many provisions found in the Bills of Exchange Act 
and the Negotiable Instruments Law are excluded from the Uniform 
Law for the simple reason that they were deemed to fall outside of the 
** formal" law of bills of exchange. 

Another difference which is very prominent consists in the fact that 
with regard to almost all of the topics treated, both the Bills of Ex- 
change Act and the Uniform Negotiable Instruments Act go into 
greater detail than does the Uniform Law. This difference is due not 
so much to the circumstance that the Uniform Law is an international 
code which, for practical reasons, must be expressed in more general 
terms than a national law,* as to a fundamental difference in the aims 
of the Anglo-American and the continental legislators in the matter 
of codification. The Bills of Exchange Act and the Uniform Nego- 
tiable Instruments Act are primarily re-enactments of the law laid 
down by the courts. So far as the courts have dealt with the matter, 
the English and American acts lay down specific rules. Continental 
codes, on the other hand, usually prescribe only general rules which 
the judges apply in a particular case as justice may demand. 

s These reseiVations are found in arts. 2*22 of the Convention. 
< The Uniform Law goes actually into greater details than many of the national 
laws. 



CHAPTER II: THE UNIFORM LAW ADOPTED 
AT THE HAGUE AND THE ANGLO- 
AMERICAN LAW CONTRASTED ' 

I. Form and Interpretation. 

1. Unconditional Order or Promise io Pay. 

This requirement results from the very nature of the instruments ; 
with respect to it there can be no disa^eement. In Anglo-American 
law an unqualified order or promise to pay is unconditional, though 
coupled with: (1) an indication of a particular fund out of which 
reimbursement is to be made, or a particular account to be debited 
with the amount; or (2) a statement of the transaction which gives 
rise to the instrument.^ Whether such additional provisions would 
be allowed in the continental countries is doubtful. There is no 
express provision with reference to this question in the Uniform Law. 

2. A sum certain. 

The Uniform Law allows no stipulation for interest except in bills 
and notes payable at sight, or a certain time after sight. In any 
other case the stipulation is void. If the rate of interest is not fixed 
in the bill it is to be five per cent. Interest is to run from the date 
of the instrument if no other date is specified.* 

These provisions adopt a middle ground between the Anglo- 
American view and the rule formerly prevailing in many of the con- 
tinental countries. In Austria, for example, a stipulation for interest 
made the bill of exchange void.*® In Gfermany,** and in most of the 
other countries belonging to the German group,*^ such a stipulation 
was deemed not written. The Hague Convention does not authorize 
a stipulation for interest with respect to bills and notes having a fixed 
day of maturity, because the amount of interest can in these cases 

7 The Convention and Uniform Law are printed in the original French and in 
an English translation in Appendix C to this work. 
«N. I. L. sec. 3; B. E. A. sec. 3 (3). 
• Arts. 5, 79. 

10 1 Mejer, 106. 

11 Art. 7, German Bills of Exchange Law. 

12 2 Meyer, 106. 

20 



COMPABATIVE LAW OP BILLS AND NOTES 21 

be accurately ascertained when the instrument is drawn, and can, 
therefore, be added to the principal sum.^' 

3. InstaUments, etc. 

Bills and notes payable in installments are void under the Uniform 
Law,^* which follows the view adopted by a number of continental 
countries.^^ Nothing is said about bills payable with exchange, or 
with costs of collection, or with an attorney's fee. In some countries 
such a provision may render the instrument void; in others it will 
probably be deemed not written, and will, therefore, not aflfect its 
validity.*' 

4. Money. 

According to the Uniform Law the parties may expressly stipulate 
that the holder may demand payment in a specified foreign currency.*^ 
In England and in the United States, such instruments would not 
be bills or notes.*® 

5. To Order. 

The Uniform Law agrees with the Anglo-American and German** 
law in allowing non-negotiable bills and notes. Although non- 
negotiable instruments have little importance in dealings among mer- 
chants or in international transactions, it was deemed unnecessary to 
adopt the principle of the French group, which requires negotiability 
as one of the essential elements of bills and notes.^^ According to the 
Uniform Law, a non-negotiable bill is transferable only in the form 
and with the effect of an ordinary assignment.^* 

Likewise in England and in the United States the indorsement of 
a non-negotiable bill or note operates merely as a transfer of the rights 
of the indorser. With respect to the nature of the liability of such 

19 Proceedings, 1910, 238; Acies, 1910, 78. 

14 Art. 32, par. 2. 

IB 1 Meyer, 127. 

i« See 1 Meyer, 98. 

17 Art. 40. See also art. 79. A request of the Mexiean delegation that the 
contracting states be permitted to provide that notwithstanding a stipulation 
requiring actual payment in foreign money, payment might always be made in the 
national currency, was denied because such a stipulation was deemed to afford 
"the only means of doing business with some security in countries where the 
national currency, as a result of unforeseen circumstances, may be subjected 
to sharp fluctuations in value." Proceedings, 191t, 313; Actes, 191t, I, 174. 

ISA bill or note must be payable in ''money," i,e., legal tender. Chalmers, 10. 

1* See art. 9, (German Bills of Exchange Law. 

30 Art. 110, French Gonunercial Code; 1 Meyer, 134; 4 Lyon-Caen & Benault, 
53; Thaller, 691; Williamson, 11. 

31 Art. 10, par. 2. The same is true of non-negotiable notes. See art. 79. 
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indorser there is no uniformity of view. In the United States the 
indorser of a non-negotiable note is sometimes regarded, as under the 
Uniform Law, as a mere assignor.'^ In other jurisdictions his liability 
appears to be that of a maker or a guarantor.^' In still others he is 
regarded as an indorser.^^ In England the indorser of a non- 
negotiable bill is in the nature of a new drawer.*' 

Negotiability not being deemed an essential requisite, the question 
arose at the first Hague Conference whether the intent to execute a 
negotiable instrument should be expressed or presumed. Inasmuch 
as negotiability is in modem times the rule and non-negotiability the 
great exception, most legislators dealing with the subject since the 
German Bills of Exchange Law have deemed negotiability a natural 
quality which should impose upon the person executing the instrument 
the duty of indicating the contrary intent by appropriate words.^* 
The Bills of Exchange Act accepted this point of view as a concession 
to Scotland, where the principle had been established as early as the 
year 1726.*^ A like change was not made in the Uniform Negotiable 
Instruments Act, which re-enacts the old rule that words of order or 
bearer are necessary to give negotiability to the instrument.*® The 
Uniform Law adopts the modem view that negotiability should be 
presumed in the absence of words indicating a contrary intent.** 

6. Or Bearer. 

Bills of exchange payable to bearer are almost of equal age with 

ii Story V. Lamb (1884) 52 Mich. 525. 

^•McMullen v. Bafferty (1882) 89 N. Y. 456; Johnson v. LasHter (1911) 155 
N. C. 47. 

2* First Nat. Bank v. Falkenhan (1892) 94 Calif. 141. 

28 Wood '8 Byles, 149. 

29 1 Meyer, 134-135 ; art. 9, German Bills of Exchange Law. 

27 Crichton v. Gibson (1726) Morr. 1446; Thompson, 85. 

28 Sec. 1 (4). In jurisdictions in which bills and notes need not be designated 
as such (see infra, p. 24) words of negotiability may serve to distinguish them 
from other similar instruments. 

That the words ''or order" might serve this purpose was admitted at the 
conference of Leipzig, which drafted the German Bills of Exchange Law. Thol, 
Protokolle, 14, . 

29 Art. 10, par. 1. It is interesting to note the development of the law con- 
cerning the negotiability of bills of exchange. Until the end of the sixteenth 
century, it seems, bills of exchange were exclusively non-negotiable. Niegotiability 
was recognized only after a considerable struggle, and was not fully established 
until the middle of the seventeenth century. See Biener, 121 ; 1 Gx>ldschmidt, 449; 
1 Griinhut, 90-95. Words of negotiability (''or order'') were required in all 
countries, excepting Scotland, until 1849, when the German Bills of Exchange 
Law recognized negotiability as a natural but non-essential quality of all bills 
and notes. 
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bills payable to order.^^^ They were prohibited, however, in France, 
in 1716,*^ and are now allowed in none of the continental countries.'* 
Promissory notes payable to bearer are authorized in the countries 
belonging to the French group.'' Anglo-American countries and 
Japan are practically the only ones recognizing bills of exchange 
payable to bearer. The Advance Draft prepared at the Hague Con- 
ference accepted the Anglo-American view, but allowed each con- 
tracting state to prohibit bills in this form if they were drawn, pay- 
able, accepted, or guaranteed within its limits.'* At the conference 
of 1912, it was decided to omit all direct reference to the subject; 
this decision remits the matter to the national legislation of the 
countries concerned."^ 

The arguments advanced against the recognition of instruments 
payable to bearer were the following: (1) there is no demand for 
them; (2) they are less easy to discount than bills to order; (3) the 
creation of such bills of exchange might impair the privileges of the 
establishments which issue bank notes.'' For those familiar with 
Anglo-American law, it is diflScult to appreciate the force of the last 
argument. Certainly no such results have happened in England or 
in the United States. The other arguments reveal the typical attitude 
of continental legislation with regard to bills and notes. It manifests 
a tendency to tell bankers and business men what they can do instead 
of merely fixing limits beyond which, on grounds of policy, they are 
not allowed to go. The recognition of blank indorsements was not 
deemed a sufficient reason for allowing bills and notes to be made 
originally payable to bearer. The person executing the instrument 
having created an instrument payable to order, it seemed inadmissible 
to permit its character to be changed by a subsequent holder. While 
an indorsement in blank may enable a bill or note payable to order 
to circulate as if made payable to bearer, such an instrument differs, 
nevertheless, from one originally payable to bearer in that each holder 
has the power to prevent its further negotiation by mere delivery by 
filling out the blank indorsement, or by indorsing the bill or note 
specially.'^ In Anglo-American law the blank indorsement of an 

80 1 Goldschmidt, 448. 
811 Savary, 214-216. 

82 1 Meyer, 116-117. 

83 1 Meyer, 117; 4 Lyon-Caen & Renault, 413. 

34 See art. 3, par. 4, of the proposed Uniform T^aw and art. 3 of the proposed 
Convention of 1910: Proceedings, 1910, 34, 40. 
^^Proceedings, 1912, 275; Actes, 191t, I, 79. 
^^Proceedings, 1910, 237; Actes, 1910, 77. 
37 See KuntFe, 452; Pappenheim, 74; Brunner, 193-194. 
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instrument payable to order converts it into one payable to bearer, 
where it is the only or last indorsement.'* Where a blank indorsement 
is followed by a special indorsement, the instrument is payable to 
order, so that the indorsement of the special indorsee is required for 
its further negotiation.'* 

7. Designation as Bill or Note. 

The Uniform Law requires for the validity of a bill its designation 
as a bill of exchange in the body of the instrument.^® According to 
article 2 of the Convention, however, any contracting state may pre- 
scribe that bills of exchange issued within its own territory which do 
not bear the designation ''bill of exchange," shall be valid, provided 
they contain the express indication that they are payable to order. 

The requirement of designation as a bill of exchange is of Oerman 
origin and is of comparatively recent date.^^ It was introduced into 
German law at the end of the eighteenth century through the decisions 
of the courts, which followed the views of text-writers, and it became 
finally established through the German Bills of Exchange Law of 
1849. Since that time it has become a legal requisite for the validity 
of bills and notes in nearly all of the countries belonging to the Gfer- 
man group.^' Such a requirement furnishes, of course, a ready means 
to distinguish bills and notes from other similar instruments. The 
necessity of a designation was strong when the remedy of imprison- 
ment for debt was open to the holder of bills and notes in case of 
non-payment. Although imprisonment for debt has been generally 
abolished, bills and notes are still subject in many countries to special 
and rigorous rules. The procedure is often summary, and in some 
countries a bill or note is subject to execution as such. Moreover, in 
certain countries, — as, for example, Germany — ^the designation of a 
bill of exchange as such in the instrument, appears to be the only means 
by which it can be distinguished from a ** commercial order." It was 
natural, therefore, that the German delegates at the Hague confer- 
as N. I. L. sec. 9 (5) ; B. E. A, sec. 8 (3). 

'•Before the B. E. A., where a blank indorsement was followed by a special 
indorsement, the instrument remained payable to bearer: Smith v. Clarice (1794) 
Peake, 225. Prior to the N. I. L. the doctrine of Smith v. Clarke was followed in 
the United States: see Curtis v. Sprague (1876) 51 Calif. 239; Daniel, sec. 696. 

According to art. 40 of the N. I. £., ' ' where an instrument, [originally f ] payable 
to bearer, is indorsed specially, it may nevertheless be further negotiated by 
delivery; but the person indorsing specially is liable as indorser to only such 
holders as make title through his indorsement. ' ' 

M Art. 1 (1). The same is true of promissory notes: see art. 79. 

41 14 Weiske, 215, n. 39. 

4S 1 Meyer, 137; art. 4 (1) German Bills of Exchange Law. 
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ences should advocate the requirement of desi^ation for the Uniform 
Law. They were opposed in this regard by the French delegates, who, 
if a change was to be made in their law, preferred the English system.** 
The English delegates also argued against the advisability of increas- 
ing the formalism in the law of bills and notes by the addition of a 
mere formal requirement. To the English bankers it appeared to be 
both '' needless and vexatious.''** The uncompromising attitude of 
the delegates made an agreement upon this subject impossible and led 
to the compromise contained. in article 2 of the Convention, mentioned 
above. 

8. Other Formal Requisites, 

The other formal requisites of a bill of exchange** under the 
Uniform Law are the following: 

(1) The name** of the drawee.*^ 

(2) An indication of the date of maturity. If the time for payment 
is not indicated, it is deemed payable at sight.*' 

(3) Indication of place of payment. If none is indicated, the place 
specified beside the name of the drawee is deemed the place of pay- 
ment.** 

(4) The name of the payee.*" 

(5) An indication of the date and of the place where the bill is 
issued.** Where a bill of exchange does not bear the name of the place 
at which it was issued, it is deemed drawn at the place designated 
beside the place of the drawer.*^ 

«8 Proceedings, 1910, 81 ; Actes, 1910, 29. 

^* Memorandum of Committee on BUls of Exchange, Institute of Bankers, 
reprinted in Mr. Gonant's report, Proceedings, 1912, 388. 

«B The reqairements for a note are simOar : art. 77. 

40 Each contracting state has the power, so far as regards obligations assumed 
with reference to bills or notes within its own territory, to determine the manner 
of providing a substitute for signature, provided that a formal declaration in- 
scribed on the bill or note verifies the intent of the person who should have signed. 
Art. 3, Convention. 

47 Art. 1 (3). 

48 Arts. 1 (4), 2, par. 2. 
4»Arts. 1 (5), 2, par. 3. 
80 Art. 1 (6). 

• 81 Art. 1 (7). The date appeared necessary: (1) to ascertain whether the 
stamp laws have been complied with; (2) to determine whether the drawer or 
maker had capacity to bind himself by a bill or note; (3) to ascertain the date 
of presentment in case of bills payable at sight or at a certain time after sight. 
Proceedings, 1910, 203; Actes, 1910, 330. The practice of Anglo-American law 
which gives the holder the right to fill in the date (N. I. L. sec. 13; B. E. A. sec. 
12) seemed too dangerous. Proceedings, 191t, 398. 
82 Art. 2, par. 4. 
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(6) Signature of the drawer.** 

An instrument deficient in any formal respect is not valid as a bill 
or note.** 

It is obvious from the above provisions that the Uniform Law con- 
tains stricter formal requirements than does the Anglo-American 
law. In England and in the United States the validity of a bill or 
note is not affected by the fact that it is not dated,'* or does not specify 
the place where it is drawn,** or does not specify the place where it is 
payable.*^ The name of the drawee and payee need not be given, it 
being sufficient that these parties are indicated in the instrument 
with reasonable certainty.** Again, a bill or note may be payable at 
a determinable future time.*® Such an instrument is void under the 
Uniform Law, except in the case of bills payable at sight or a certain 
time after sight.*® 

9. Additional Provisions or Clauses. 

There are no provisions in the Uniform Law corresponding to sec- 
tion 5 of the Uniform Negotiable Instruments Act, nor is there any 
general rule from which one can ascertain the effect upon the validity 
of the instrument of additional stipulations. In view of the fact that 
the different continental countries have taken various attitudes with 
reference to such clauses,*^ different results will, no doubt, be reached 
under the Uniform Law. 

10. Delivery, 

According to the Negotiable Instruments Law :*^ 

''Every contract on a negotiable instrument is incomplete and 
revocable until delivery of the instrument for the purpose of giving 
effect thereto. . . . But where the instrument is in the hands of a 

M Art. 1 (8). 

B^Art^ 2, par. 1. Does this also hold true in the case where the name of the 
payee is omitted f There is no express provision on the poin^ in the Uniform Law. 
The Central Ck>mmittee at the Conference of 1910 decided that they should be 
considered as bills of exchange in blank. Proceedings, 1910, 203; Actes, 1910, 
329-330. 

55 N. I. L. sec. 6 (1) ; B. E. A. sec. 3 (4). 

5« N. I. L. sec. 6 (3) ; B. E. A. sec, 3 (4) (c). 

57 N. I. L. sec. 6 (3) ; B. E. A. sec. 3 (4) (c). 

58 N. I. L. sees. 1 (5), 8, last par.; B. E. A. sees. 6 (1), 7 (1). 

59 N. I. L. sees. 1 (3), 4; B. E. A. sees. 3 (1), 11. 

AoArts. 1 (4), 32. Another qualification is found in art. 6 of the Convention, 
which reserves to the contracting states the right, within their own territory, 
to allow bills payable at a fair, and to fix the date of their maturity. 

«i Lyon-Caen & Benault, 86 et seq, ; Staub, art. 4, notes 55 et seq. ; 1 Griinhut, 
468. 

«2Sec. 16. 
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holder in due course, a valid delivery thereof by all parties prior to 
him so as to make them liable to him is conclusively presumed." 

The only express provision on the subject in the Uniform Law is 
found in article 28, according to which an acceptor may cancel his 
acceptance before delivery of the bill, except where he cancelled it 
after having informed the holder or any other signer in writing that 
he has accepted.** All other contracts on the instrument will likewise 
probably be deemed revocable until delivery.'*" Erom article 15 of 
the Uniform Law it is clear that the want of delivery cannot be set 
up against the person who acquired title to the instrument in good 
faith and in the exercise of due care by an uninterrupted series of 
indorsements. 

11. Interpretation, 

There is an express provision in the Uniform Law**' that where the 
amount is written several times, either in words or in figures, the sum 
payable shall in case of discrepancy be the smaUer sum. The Bills 
of Exchange Act and the Negotiable Instruments Law are silent on 
the subject.^ 

Article 8 of the Uniform Law makes any one personally liable who, 
without due authorization, adds to his signature on a bill of exchange 
words indicating that he signs in a representative capacity. This 
agrees with the law as laid down in the Negotiable Instruments Law,*^ 
which foDowed the German law in this regard.'® Article 95 of the 
Oerman Bills of Exchange Law imposes upon the agent the same 
liability as would have rested upon the principal had the agent been 
authorized to bind him. He is under no liability, therefore, if the 

08 The B. E. A. provides likewise that an acceptance written on the bill is irrev- 
ocable after the drawee has given notice to or according to the directions of the 
person entitled to the bill that he has accepted. B. E. A. sec. 21 (1). 

04 For the antecedent law see 1 Meyer, 41 -44. 

•5 Art. 6, par. 2. 

««In Chalmers, 29, it is said that this is the practice followed by bankers in 
England with respect to checks. 

«7 Sec. 20. 

<}8 Sec. 20 reads : ' * Where the instrument contains or a person adds to his 
signature words indicating that he signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the instrument if he was duly author- 
ized." By necessary implication, the agent is liable on the instrument if he was 
not duly authorized. In most jurisdictions in this country before the Negotiable 
Instruments Law was enacted, such agent was not liable on the instrument, but 
only for breach of warranty of authority. See Bunker, sec. 22, n.; Daniel, sec. 
30^. Mr. Crawford's first draft of the Negotiable Instruments Law embodied 
the old rule, but the commissioners changed it deliberately in favor of the German 
rule. Crawford, sec. 39, n.; McKeehan, 41 Am. Law. Reg. (N. S.) 462-465. 
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aUeged principal would have had no capacity to bind himself, or if 
the statute of limitations would have barred an action against him. 
The Bills of Exchange Act re-enacts the common law/* The agent 
signing in a representative capacity without authority is liable not 
on the bill or note, but only in an action for breach of warranty of 
authority, or in an action for deceit. Most of the continental countries 
also limit the holder's rights under these circumstances to an action 
for damages.''^ 

II. CONSn>ERATION. 

There are no rules relating to the subject of consideration in the 
Uniform Law. The notions of ''holder for value" or ''holder in due 
course" are equally unknown to the Uniform Law. The explanation 
is to be found in the fact that the law of bills of exchange had a con- 
tinental origin and was developed upon the basis of the Roman law ; 
it was incorporated into the English common law, and was thus com- 
pelled to adjust itself to the common-law doctrine of consideration.^^ 
An application of all rules governing the question of consideration 
in the law of contracts would have defeated the very purposes for 
which negotiable bills and notes had been created. It therefore 
became necessary to indulge in presumptions and fictions and to make 
exceptions to the ordinary rules and to those dealing with the burden 
of proof.*" On the continent, where the law of bills and notes con- 
tinued to develop as a separate legal institution upon its original ' 
basis, bills and notes became a circulating medium free from the per- 
sonal relationship existing between the parties, without having to 

••Sec. 26 (1). 

70 1 Meyer, 68. 

TiHuffcut (p. 235) says: 

''The doctrine that a bill or note requires ani/ consideration is of comparatively 
recent origin. It was unknown in the time of Blackstone (2 Comm. 446), and 
early American cases are to be found in which it appears to be denied or doubted 
(Bowers v. Hurd, 10 Mass. 427; LMngston v, Hastie, 2 Cai. (N. Y.) 246). But 
the modem cases now uniformly hold that a biU or note executed and delivered as 
a gift is unenforceable for want of consideration." 

7 'Attention may be called to the following: An antecedent debt constitutes 

value. N. I. L. sec. 25; B. E. A. sec. 27 (1) (b). An acconunodation party is 

liable to a holder for value. N. I. L. sec. 29 ; B. E. A. sec. 28. Every negotiable 

instrument is deemed prima facie to have been issued for valuable consideration 

N. I. L. sec. 24; and every person whose signature appears thereon to have 

become a party thereto for value. N. T. L. sec. 24; B. E. A. sec. SQ (1). Where 

value has at any time been given for the instrument, the holder is deemed a holder 

for value in respect to all parties who become such prior to that time. N. I. L. 

sec. 26; B. E. A. sec. 27 (2). Absence or failure of consideration is not a defence 

against any person who is a holder in due course (N. I. L. sec. 28) ; who may not 

have given any consideration himself. K. I. L. sec. 58; B. E. A. sec. 29 (3). 
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encounter such difSculties as were created in England by the doctrine 
of consideration. While liability upon a bill or note in Anglo- 
American law rests today fundamentally upon the same footing as 
ordinary contracts, there is often a basic distinction between the two 
classes in continental countries. The theory has become prevalent 
in Oermany that a unilateral promise to pay a certain sum may in 
itself constitute a contract deriving its validity not from the trans- 
action giving rise thereto, but exclusively from its form.''' The rights 
of the holder, whether he be an immediate or a remote party, result 
in a clear and logical manner from this conception. It would seem 
that this point of view also underlies the Uniform Law. It should 
be observed, however, that whatever may be the disagreement in the 
fundamental notions underlying the continental and Anglo-American 
systems of bills and notes in regard to the matter under discussion, 
both systems attain substantially the same result.''^ The main differ- 
ence lies in the method by which the result is reached. Under the 
continental system it is done in a direct and simple manner; under 
the Anglo-American system, in a roundabout way by means of 
fictions and exceptions to the ordinary rules governing the subject 
of consideration. 

III. Cover. 

In certain continental countries belonging to the French group, the 
connection of a bill of exchange with the underlying business trans- 
action is seen in the rules relating to cover.'''^ According to the law 
of these countries, the drawer or his agent must provide cover, which 
exists when at maturity the drawee owes to the drawer, or to the party 
for whose account the bill of exchange is drawn, an amount equal to 
the sum stipulated in the instrument. In case the drawer has not 
complied with his obligation, he will be liable even though the instru- 
ment was not duly presented and protested. If he has furnished 
cover, he is not liable upon the dishonor of the bill. The acceptance 
of a bill of exchange raises the presumption that the drawee has 
received cover. Where a bill is drawn for accommodation, the want 
of cover has no effect upon the legal existence of the instrument. A 

7s The theory was first propounded with great force by Otto Bahr, Die Anerken- 
nung aU Verpfliehtungsgrund (Oassel, 1855). 

74 This is not true, of course, in aU cases. A note executed by A and delivered 
by him to C as a gift would probably be enforceable under the Uniform Law; but 
according to English and American law it would not be enforceable for want of 
consideration. 

T5 1 Meyer, 149-161. 
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holder in bad faith, however, cannot recover on an accommodation 
bill. 

Under French law the drawing and indorsement of a bill operates 
as an assignment of the funds in the hands of the drawee. Every 
holder has an action against a drawee who has received cover, and in 
the event of the bankruptcy of the drawer, the holder will be entitled 
to the funds in the drawee's hands.^* 

The rules just stated, are plainly opposed to the Oerman system, 
where the bill of exchange stands on its own merits, independent of 
the relations that may exist between the drawer and the drawee. 
They are also contrary to the law of England and to that of the United 
States.^^ At the Hague Conference the French delegates insisted that 
the interested parties in France were satisfied with the French system 
and asked that it be not sacrificed in the interest of the unification 
of the law.^* No agreement could be reached with regard to this 
matter. The Convention expressly provides that all questions 
relating to cover shall be outside the scope of the Uniform Law and 
Convention.^® 

IV. Negotiation. 

1. In General, 

The laws of the continental countries on the subject of indorse- 
ments differ widely from each other and from the Anglo-American 
law. In some, a formal system prevails. France, for example, allows 
only special indorsements and requires that they be made to order, 
dated, and recite the value received.^^ An indorsement in blank does 
not pass title to the instrument, but operates only as a power of attor- 
ney to coDect the amount of the bill.®^ The Uniform Law, on the 
other hand, agrees in most respects with the provisions of the Anglo- 

7«Art8. 115-117, French Commercial Code; WiUiamson, 26-48; 4 Ljon-Caen & 
Renault, 159-175; Thaller, 714-729. 

7T N. I. L. sec. 127; B. £. A. see. 53 (1). The Bills of Ezchangre Act makes 

an exception in favor of Scotland. It provides: 

"In Scotland, where the drawee of a bill has in his hands funds available for 
the payment thereof, the bill operates as an assignment of the sum for which it 
is drawn in favor of the holder, from the time the bill is presented to the drawee. ' ' 
B. E. A. sec. 53 (2). 

t» Proceedings, 1910, 92; Actea, 1910, 40. 

79 Art. 14 of the Convention. The same impossibility of reaching an agreement 
upon this point had been disclosed at the Congress of Antwerp in 1885 and at 
the Congress of Brussels in 1888. 

80 Art. 137, French Commercial Code. 

81 Art. 138, French Commercial Code. Since the law of June 14, 1865, an 
indorsement in blank has been recognized in France as regards checks. 4 Lyon- 
Caen & Renault, 142. 
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American law.®^ A conditional indorsement, however, is not allowed, 
the condition being regarded as void.^' Nor is an indorsement to 
bearer permitted.®* As has been seen, an indorsement in blank does 
not convert an order instrument into one payable to bearer. When 
the blank indorsement is not filled out and is followed by a special 
indorsement, the last indorsee is presumed to have acquired the bill 
under an indorsement in blank.®' 

2. Indorsement iy way of Pledge. 

The Uniform Law contains a form of indorsement which is per- 
mitted in France and some other countries, but is unknown to German 
and to Anglo-American law, — an indorsement by way of pledge.*^ 
Such an indorsement protects the indorser against a dishonest indorsee 
to whom he has pledged the instrument. If he indorsed the bill or 
note specially to such a pledgee, or in blank, as he would otherwise be 
required to do, he might be unable to prove that the indorsement had 
been really by way of pledge. At the conference there was disagree- 
ment at first as to whether this form of indorsement should be dealt 
with by the Uniform Law, but it was later decided that it was prefer- 
able to admit it, and to determine its form and effect®^ while reserving 
to the national laws the privilege not to recognize it.®* According to 
the Uniform Law, an indorsement by way of pledge confers upon the 
holder all the rights, privileges and powers arising from the bill of 
exchange ; but an indorsement by him shall be valid only as an indorse- 
ment in the capacity of an agent.®^ The parties liable cannot set up 
against the holder defences based on their personal relations with the 

82 See arts. 10-12. 

83 Art. 11, par. 1. Sec. 39 of the N. I. L. provides: 

''Where an indorsement is conditional, a party required to pay the instrument 
may disregard the condition, and make payment to the indorsee or his transferee, 
whether the condition has been fulfilled or not But any person to whom an instru- 
ment so indorsed is negotiated, will hold the same, or the proceeds thereof, subject 
to the rights' of the person indorsing conditionally." 

See also B. E. A. sec. 33. 

8* Art. 11, par. 3. 

85 Art. 15, par. 1. 

88 An intention to indorse by way of pledge may be indicated by the stipulation, 
"value as security," "value as pledge," or any other words implying a pledge. 
Art. 18, par. 1. 

87 See Proceedings, 1910, 244; Actes, 1910, 83. 

88 This point is reserved by art. 4 of the Convention, according to which each 
contracting state may prescribe that, in an indorsement made within its own 
territory, any statement implying a pledge shall be deemed void. The indorsement, 
therefore, is to be regarded as an unconditional one. 

89 Art. 18, par. 1. 
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indorser, unless the indorsement has been given in pursuance of a 
fraudulent understanding.*® 

3. Indorsement after Maturity. 

An indorsement after maturity has a most diversified effect in the 
different countries. In some (e.g., in Holland)" such an indorsement 
is forbidden, so that a bill or note can be assigned only after maturity. 
In others, — ^France, for example, — the indorsee after maturity obtains 
the same rights as an indorsee before maturity, an indorser after 
maturity being regarded as the drawer of a bill of exchange payable 
at sight.*' Likewise in England and in the United States, an indorse- 
ment after maturity is equivalent to the drawing of a sight draft.** 
Under such an indorsement no greater rights can be acquired than 
those possessed by the holder at the time of maturity.** Still other 
countries apply one rule to indorsements before, and another rule to 
indorsements after, the expiration of the time for protesting.*' The 
Uniform Law** agrees with Anglo-American law, except that it applies 
these rules only to indorsements made after protest for non-payment, 
or after the expiration of the time fixed for drawing it. As the last 
holder may receive the instrument only in the afternoon before — or 
even on the day of — ^maturity, it seemed proper to allow him to nego- 
tiate the bill of exchange, with all the effects incidental to an indorse- 
ment prior to maturity, so long as the protest had not been drawn and 
the time for protest had not expired.*^ 

V. Guaranty of Bills and Notes {Aval). 

A guaranty of bills and notes by an aval form of guaranty is not 
uncommon in foreign countries, but was unknown to the common law 
of England. Accordingly, the English cases held that where a party 
signed a bill of exchange as backer to an acceptor, the drawer to whose 
order the bill of exchange was drawn could not recover.*" Section 56 

•0 Art. 18, par. 2. 

91 Art. 139, Commercial Code. 

»2 4 Lyon-Caen & Benault, 121-123. 

»« N. I. L. sec. 7, last par.; B. E. A. sec. 10 (2). 

94 See Daniel, sec. 724 a. 

•« Art. 36, Qerman Bills of Exchange Law; 1 Meyer, 201-205. 

»«Art. 19. 

91 Proceedings, 1910, 244-245; Acte8, 1910, 83. 

95 Jackson v. Hudson (1810) 2 Campb. 447; Steele v. M*Kinlay (1880) 5 App. 
Cas. 754, 772. 

Lord Blackburn points out the difference between the English and the continen- 
tal law in the following quotation from Steele t. M'Kinlay: 

* * It appears from Pothier, Du Contrat de Change, Part I., chap. 4, Article VII., 
De V obligation qui natt des avals (Works of Pothier, by Dupin, vol. iii, p. 174), 
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of the English Bills of Exchange Act now provides : ''Where a person 
signs a bill otherwise than as drawer or acceptor, he thereby incurs 
the liabilities of an indorser to a holder in due course." It has been 
held, however, that this section has not changed the common-law 
rule.^* 

In the Uniform Negotiable Instruments Act there are more specific 
provisions on the subject in section 64, which reads : 

''Where a person, not otherwise a party to an instrument places 
thereon his signature in blank before delivery, he is liable as indorser, 
in accordance with the following rules : 

(1) If the instrument is payable to the order of a third person, he 
is liable to the payee and to all subsequent parties. (2) If the instru- 
ment is payable to the order of the maker or drawer, or is payable to 
bearer, he is liable to all parties subsequent to the maker or drawer. 
(3) If he signs for the accommodation of the payee, he is liable to 
all parties subsequent to the payee." 

Notwithstanding these express provisions, it has been decided that 
a person indorsing a bill in blank before delivery for the purpose of 
backing the acceptor might be liable to the drawer-payee who had 
indorsed and transferred the instrument and who had been com- 
pelled to take it up. Sections 63 and 64 of the Uniform Negotiable 
Instruments Act were regarded as having established merely a pre- 
sumption, parol evidence being admissible to show an intention that 
the indorser should be liable to the drawer.*®* 

Before the Uniform Law, the laws recognizing avals differed a great 
deal in regard both to the form in which an aval must be given, and 
to the relation existing between the principal debtor and the party 

that the aval might be made by one who gave his name, either by way of incurring 
responsibility for the drawer, placing the signature under the name of the drawer, 
or for the indorser, placing it under the indorsement, or for the acceptor, placing it 
under that of the acceptance. An aval for the honour of the acceptor, even if on 
the bill, is not effectual in English law, as appears by Jackson y. Mudson (2 Camp, 
at p. 448). That case cannot now be questioned after the lapse of so many years, 
^ even if it could have been successfully impugned at the time, which I do not 
think it could. But the indorsement by a stranger to the bill on it to one who 
is about to take it is efficacious in English law, and has the same effect as an aval. 
The effect, according to English law, of such an indorsement is recognised by 
Lord Holt, in HiXl v. Lewis (1 Salk. at p. 133), and a^in in Tenny v. Innes (1 
G. M. & R. 439) ; such an indorsement creates no obligation to those who pre- 
viously were parties to the bill; it is solely for the benefit of those who take 
subsequently. It is not a collateral engagement, but one on the bill. ' ' 

9^ Jenkins 4r Sons v. Coomber [1898] 2 Q. B. 168; SKa^D v. HolXand (C. A.) 
[1913] 2 K. B. 15. Cf. Glenie v. Smith (G. A.) [1908] 1 K. B. 263; Bohinson v. 
Mann (1901) 31 Gan. Sup. Ct. 484; McDonough v. Cook (Ont Ct. App. 1909) 45 
Can. L. J. N. 8. 327. 

i^ Haddock, Blanchard 4r Co, v. Haddock (1908) 192 N. Y. 499. See also 
Mercantile Bank of Memphis v. Bushy (1908) 120 Tenn. 652, 113 S. W. 390. 
For a criticism of these cases see Brannan, 78-80. 
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giving the guaranty.*®* The Uniform Law provides*®* that it may be 
given by a third party or even by a signer of the bill, and that it may 
be given upon the bill of exchange or upon an allonge.^^* It shall be 
expressed by the words bon pour aval C'good for guaranty") or by 
equivalent words, signed by the giver of the guaranty. Except in the 
case of the signature of the drawee or of the drawer, it is deemed to 
be created by the mere signature of the giver of the guaranty, on the 
face of the bill of exchange.*®^ The guaranty must indicate in whose 
behalf it is given. In default of such indication, it is deemed to be 
given for the drawer.*®* The giver of a guaranty is liable in the same 
manner as the party for whom the guaranty is given.*®* His engage- 
ment is valid even when the liability for which he has given a guaranty 
was invalid for any cause other than a defect of form.*®^ Upon pay- 
ment of the bill of exchange, he has a right of recourse against the 
party whose signature he has guaranteed, and against the parties 
liable to the latter.*®* 

VI. Presentment fob Acceptance — ^Acceptance. 

According to the Uniform Law, a bill may be presented for accept- 
ance before the day of maturity, but not on the day of maturity or 
thereafter.*®* Presentment must be made at the residence of the 
drawee even in the case of a bill of exchange payable in another place 
(domiciled bill).**® The drawer and indorser may stipulate that a 
bill must be presented for acceptance with or without fixing a time 
limit. The indorser cannot so stipulate, however, when the drawer 
has forbidden presentment for acceptance.***^ The drawer may forbid 

101 1 Meyer, 446-460. 

102 Art. 29, par. 2. 

108 Art. 30, par. 1. According to art. 5 of the Convention each contracting 
state has the power to prescribe that a guaranty may be given within its own 
territory by a separate document indicating the place where it was executed. This 
mode of giving an aval, which is sanctioned by art. 142 of the French Commercial 
Code, is used to avoid injury to the credit of the party in whose behalf the guar- 
anty is given. 

104 Art. 30, par. 3. 

106 Art. 30, par. 4. 
io«Art. 31, par. 1. 

107 Art. 31, par. 2. 

108 Art. 31, par. 3. 

108 Art. 20. In N. I. L. sec. 138 and B. E. A. sec. 18 (2) it is expressly pro- 
vided that a bill may be accepted when overdue. 

110 Art. 20. 

111 Art. 21, par. 4. This is based upon the consideration that inasmuch as the 
prohibition by the drawer is operative with respect to all holders of the instru- 
ment, an indorser should not be allowed to change the character of the instrument. 
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such presentment except in the case of a domiciled bill, or a bill pay- 
able at sight, or a certain time after sight.^^^ He may also stipulate 
that presentment for acceptance shall not take place before a certain 
date.^^' In the absence of an express stipulation, presentment for 
acceptance is required only in the case of bills of exchange payable 
after sight."* 

Oreatly varying rules existed in regard to the time within which 
instruments payable after sight must be presented for acceptance. 
The Anglo-American group of countries prescribed a reasonable 
time;^^* the other countries had definite periods which differed con- 
siderably among themselves.^^^ France, for example, required pre- 
sentment within a period of three, four, six, or twelve months, accord- 
ing to certain geographical zones fixed by law.^^^ Germany, on the 
other hand, prescribed the uniform time of two years.^^* The delegates 
at the Hague Conference did not approve the Anglo-American rule 
because of its indefiniteness, and at the first conference fixed the 
period at six months, with the privilege of the drawer to extend the 
time another six months.^^* Upon the representation of the English 
delegates, who informed the members of the conference that bills 
drawn upon England frequently circulated longer than twelve months 
before being presented for acceptance, the limitation was dropped. 
The Uniform Law provides that bills of exchange payable after sight 
must be presented for acceptance within six months after the date of 
issue, but that the drawer may extend such period or shorten it. The 
indorser may shorten the period, but he may not extend it.^'^ 

112 Art. 21, par. 2. France and Austria favored this provision because, in their 
opinion, it is an ezceUent means for the discounting of outstanding debts. It 
seems that in France debtors are willing to have creditors draw upon them a biU 
payable on the day when the debt is due, but are opposed to binding themselves by 
an acceptance. In these cases it is customary to draw a biU prohibiting present- 
ment for acceptance, and to have the bOl discounted. Proceedings, 1910, 245; 
Actes, 1910, 83-84. 

lis Art 21, par. 3. 

ii« Art. 22, par. 2. According to N.-I. L. sec. 143 (3) and B. E. A. sec. 39 (2), 
a bill must also be presented for acceptance when it is drawn payable elsewhere 
than at the residence or place of business of the drawee. 

lis Sec 144 of K. I. L. provides that bills required to be presented for accept- 
ance must be presented for acceptance or be negotiated within a reasonable time. 
The B. E. A. sec. 40 (1) has the same provision, but limits its application to bills 
payable after sight. 

ii« 1 Meyer, 239-250. 

117 Art. 160, French Commercial Code. 

lis Art 19, German Bills of Exchange Law. 

^^^ Advance Draft, art. 23; Proceedings, 1910, 44; Acies, 1910, 373. 

ISO Art. 22, pars. 2, 3. 
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Anglo-American law gives the drawee twenty-f onr hoars in which 
to decide whether or not he will accept the bill.^*^ In other coantries, 
Qermany,^** for example, the drawee is allowed no time for delibera- 
tion. In still others he most decide the question the day upon which 
presentment is made.^** The Uniform Law provides that the drawee 
may ask that a second presentment be made to him on the day follow- 
ing the first ;^^* but the holder is not bound to leave the bill with the 
drawee.^^* The question as to the consequences of a failure or a re- 
fusal on the part of the drawee to return the bill within the time 
allowed for deliberation cannot, therefore, ordinarily arise. The 
effect of a failure to return the bill within the time specified by law 
varies in different countries. In some, such failure makes the drawee 
liable for the damage caused to the holder.^^ In others, he is held 
liable as an acceptor.^^^ In England and the United States the accept- 
ance is deemed refused.^'' Under the Uniform Negotiable Instru- 
ments Act,^^* where the drawee refuses within twenty-four hours after 
such delivery, or within sucli other period as the holder may allow, 
to return the bill accepted or non-accepted to the holder, he will be 
deemed to have accepted the same. 

The only form of acceptance recognized by the Uniform Law is an 
acceptance upon the face of the bill itself."® The mere signature of 

Ml N. L L. sec 136. The B. £. A. see. 42 speaks of "eustomarj" time, but 
this is assumed to be twenty-f our hours. 

"2 Art. 18, German Bills of Exchange Law; 1 Meyer, 255. 

X2S 1 Meyer, 255. 

1S4 Art. 23, par. 2. In order to remove aU danger that, in case ot recourse for 
non-acceptance, the defendant might falsely claim that the holder had not granted 
to the drawee time for d^iberation, the interested parties are allowed to set up 
that the right has not been granted only if the fact is set forth in the protest. 
Art. 23, par. 2. 

126 Art. 23, par. 1. The contrary appears to be true in the United States and 
England if the drawee should require the instrument to be deliyered up. See 
Chalmers, 141. 

i2« E,g,, France, art. 125, French Ck>mmercial Code. 

H7 1 Meyer, 256. 

128 B. E. A. sec. 42; N. L L. sec. 150. 

i2»Sec. 137. 

ISO Art. 24, par. 1. This requirement is imposed so that the acceptance may 
not be confused with an indorsement. In England and in the United States the 
acceptance need not be upon the face of the bill. B. E. A. sec 17 (2) (a). 
Under the N. I. L. it need not appear even upon the bill. Where an acceptance is 
written on a paper other than the bill itself, it does not bind the acceptor, except 
in favor of a person to whom it is shown and who, on the faith thereof, receives 
the bill for value. Sec. 134. Even an unconditional promise in writing to accept 
a bill before it is drawn is deemed an actual acceptance in favor of every person 
who upon the faith thereof receives the bill for value. N. I. L. sec 135. 
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the drawee will suffice.*'* When the bill is payable at a certain time 
after sight, or when it must be presented for acceptance within a time 
fixed by virtue of a special stipulation, the acceptance must be dated 
as of the time when it was actually given, unless the holder requires 
that it be dated as of the day of the first presentment.*'^ In default 
of the date, the holder, in order to preserve his right of recourse 
against the indorsers and the drawer, must set forth this omission by a 
protest drawn within the stipulated time.*" According to the Ameri- 
can law*'^ and English practice, a bill is accepted as of the day when it 
is presented for acceptance. When the acceptance is not dated, and 
the acceptor is not within reach, the holder may fill in the date. At 
the Hague Conference the giving of such a right to the holder was 
deemed too dangerous.**' 

As in Anglo-American law, the acceptance must be absolute and 
unqualified. Partial acceptance is admitted, however, in derogation 
to this rule, and contrary to the law of England and of the United 
States,*" for the benefit of the drawer and of the indorser.*'' Any 
other modification of the terms of the bill is equivalent to a refusal to 
accept. The acceptor is bound, however, according to the tenor of the 
acceptance.*" The Uniform Law does not contain an express regu- 
lation as to the effect of taking a qualified acceptance with respect to 
the drawer and indorsers. Under the Uniform Negotiable Instru- 
ments Act*'* and the Bills of Exchange Act**® the drawer and the 
indorsers are discharged from liability on the bill, unless they have 

i»i Art. 24, par. 1. 

1S2 Otherwifle the convenience of the drawee would cause the holder to lose one 
day's interest. 

i«» Art. 24, par. 2. 

i»* N. I. li. sec. 136. 

i<5 Memorandum on Uniform Law on BUU of Exchange by Sir M. D. Chalmers 
and Mr. F. H. Jackson; Proceedings, 1912, 401. 

iMN. I. L. see. 141 (2); B. E. A. sec. 19 (2) (b). 

1ST Art. 25, par. 1. The holder can protest only for the balance, and in case of 
failure on the part of the drawee to pay at the time of maturity, the holder wiU 
be put to the trouble and expense of instituting two separate proceedings against 
the drawer and indorsers. In order to enable the holder to bring these suits, art. 50 
provides that in case of recourse in consequence of a partial acceptance, the party 
who pays the sum for which the biU has not been accepted may require that this 
payment be stated on the bill and that he be given a receipt therefor. The holder 
shall also furnish such party with a certified copy of the bill and the protest. 

KA Art. 25, par. 2. Whether an acceptor who has modified his acceptance shall 
be held according to the law of exchange or according to the civil law, is left to 
the courts. Proceedings, 1910, 224-225; Actes, 1910, 350. 

»»Sec. 142. 

1*0 Sec. 44. 
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expressly or impliedly authorized the holder to take a qualified accept- 
ance, or subsequently assented thereto. When the drawer or an in- 
dorser receives notice of a qualified acceptance, he must, within a 
reasonable time, express his dissent to the holder, or he will be deemed 
to have assented thereto. Under the Uniform Law, if a bill is payable 
at the residence of the drawee, he may indicate in the acceptance a 
different address in the same place where payment is to be made.^^^ 
According to Anglo-American law, an acceptance to pay at a particu- 
lar place is a general acceptance, unless it expressly states that the 
bill is to be paid there only and not elsewhere.^^' An acceptance to 
pay in a different city constitutes a qualified acceptance.^^ 

Under the Uniform Law the drawer may sue the acceptor upon the 
bill and recover from him the amount to which any other party exer- 
cising recourse for non-payment is entitled.^^^ This will give him, 
contrary to Anglo-American law,^^' a right to a commission which, in 
the absence of agreement, is one-sixth of one per cent of the principal 
sum. 

VII. Maturity. 

The rules laid down in the Uniform Law regarding the calculation 
of maturity, dajrs of grace, and the effect of holidajrs are in substantial 
accord with those of the Uniform Negotiable Lmstruments Act.^^* 
Article 17 of the Convention leaves the contracting states free to 
provide that certain business days shall be assimilated to legal holi- 
days. Specific rules are laid down for the calculation of the maturity 
of bills of exchange, drawn in one country upon another, when the 
calendars differ.^^^ Bills of exchange payable at sight must be pre- 

141 Art 26, par. 2. 

i« N. I. L. flees. 140, 141 (3) ; B. E. A. sec 19 (2) (c). 

i« Niagara District Bank v. Fairman etc. Mfg. Co, (1860, N. Y.) 31 Barb. 403; 
Daniel, see. 1381; Norton, 123-124. 

1*4 Art. 27, par. 2. 

i«See infra, "Amount of Becovery." 

140 The B. £. A. sec. 14 (1) still allows days of g^ace. As regards holidayii, 
the English law distinguishes between common-law and bank holidays. When the 
last day of grace falls on a common-law holiday, the maturity is the next pre- 
ceding business day. If it falls on a bank holiday, it is due and payable on the 
succeeding business day. 

147 Art. 36. The provisions of the Uniform Law are as follows : 

"When a bill of exchange is payable on a fixed date in a place where the 
calendar differs from that of the place of issue, the date of maturity shall be 
deemed to be fixed according to the calendar of the place of payment. 

"When a bill of exchange drawn between two places having different calendars 
is payable at a certain time after date, the date of issue shall be referred to the 
corresponding day of the calendar of the place of payment, and the maturity 
shall be fixed accordingly. 
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sented for payment within the time fixed by law or contract for the 
presentment for acceptance of bills payable at a certain time after 
sight.^^* The maturity of a bill of exchange payable at a certain time 
after sight shall be determined either by the date of the acceptance 
or by that of the protest. In the absence of protest, an acceptance 
which is not dated shall be deemed with regard to the acceptor to 
have been given on the last day allowed for presentment by law or 
contract.*** 

VIII. •Eecouese fob Non- Acceptance and Non-Payment. 

1. In OeneraL 

The continental law does not allow an immediate right of recourse 
for non-acceptance. A refusal to accept merely entitles the holder to 
security from the drawer and the indorser to insure the payment of 
the bill on the day of maturity.**® In practice this right amounts to 
very little. The Uniform Law adopts the Anglo-American rule, which 
allows immediate recourse.**^* It goes beyond the Anglo-American 
law*"^ in providing that such right shall exist also in case of the bank- 

^'The time for presentment of bills of exchange is calculated in accordance 
with the rules of the preceding paragraph. 

' ' These rules are not applicable if a stipulation in the bill of exchange, or even 
the mere terms of the instrument, indicate an intention to adopt different rules. ' ' 

Chalmers states that these rules are in accord with English mercantile practice. 

Proceedings, 1912, 402. 

148 Art. 33. See ' ' Presentment for Acceptance, ' ' ante. 

The B. E. A provides: ''Where the bill is payable on demand, then, subject 
to the provisions of this Act, presentment must be made within a reasonable time 
after its issue in order to render the drawer liable, and within a reasonable time 
after its indorsement, in order to render the indorser liable." Sec. 45 (2). 

' ' Where a note payable on demand has been indorsed, it must be presented for 
payment within a reasonable time of the indorsement. If it be not so presented 
the indorser is discharged." Sec 86 (1). 

According to N. I. L. sec. 71 presentment for payment will be sufficient, in the 
ease of a bill of exchange, if it is made within a reasonable time after the last 
negotiation thereof. 

!*• Art. 34, par. 2. 

1(^0 Art. 120, French Commercial Code^ art. 25, German Bills of Exchange Law; 
1 Meyer, 464-471. 

iBi Art. 42, par. 2. Where a drawer has stipulated that the instrument must 
be presented for acceptance within a certain period, a failure to present the 
instrument within the time stipulated will cause the holder to lose his right of 
recourse against the drawer and indorsers for non-payment as well as for non- 
acceptance, unless it results from the terms of the stipulation that the drawer 
intended to relieve himself only from the guaranty of acceptance. Art. 52, par. 2. 
If the stipulation for a limit of time for presentment is contained in an indorse- 
ment, the indorser alone is able to avail himself of it. Art. 52, par. 3. Proceed- 
ings, 191$, 293 ; Actea, 191S, I, 96. 

ii^s According to Anglo-American law, where the acceptor has been adjudged 
a bankrupt or an insolvent, or has made an assignment for the benefit of creditors, 
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mptcy of the drawee, whether an acceptor or not, of suspension of 
payments, of ineffectiye execution against his goods,^^* and in case 
of the bankruptcy of the drawer*"* of a bill not subject to accept- 
ance."* The Uniform Law, however, does not allow the holder of a 
bill to treat the bill as dishonored by non-acceptance without present- 
ment for acceptance or protest, as he may in the United States when 
the drawee is dead, or has absconded, or is a fictitious person, or a 
person not having capacity to contract by bill.*** 

Wide differences exist in the law respecting the conditions precedent 
to the right of recourse upon non-acceptance and non-payment, and 
concerning the effect of an act of Gk>d and other circumstances render- 
ing compliance with such conditions impossible or unnecessary. 

2. Presentment for Payment and Protest, 

In England and in the United States only bills appearing on their 
face to be foreign require protest for non-acceptance or non-pay- 
ment."^ On the continent*** and under the Uniform Law,**® a protest 
is required whenever a bill or note is dishonored by non-acceptance or 
non-payment, except when protest is waived.*** The laws also differ 
widely in regard to the time of presentment. According to Anglo- 
American law presentment must be made on the day the instrument 
falls due, except so far as this is modified by the rules relating to 
SundajTs and holidajns.*** Failure to make presentment on that day 
is excused, however, if it cannot be made with the exercise of reason- 
able diligence. Where presentment is not made as required by law, 

before the bill matures, the holder has only the right to have the bill protested 
for better security against the drawer and indorsers. N. I. L. sec. 158; B. E. A. 
see. 51 (5). This was also the continental rule. 1 Meyer, 471-480. 

1(^3 The holder is entitled to exercise recourse only after presentment of the bill 
to the drawee for payment and after protest. Art. 43, par. 5. 

i(^« The production of a judgment setting forth the bankruptcy of the drawer 
is sufficient to enable the holder to exercise recourse. Art. 43, par. 6. 

i6» Art. 42, par. 2. 

iM N. I. L. sec. 148 (1). In England he may do so ''where the drawee is dead 
or bankrupt, or is a fictitious person or a person not having capacity to contract 
by bilL" B. E. A. sec. 41 (2) (a). 

iBT N. I. L. sees. 118, 152; B. E. A. sees. 51 (2), 89 (4). 

i5« 1 Meyer, 310. 

IBB Art. 43, par. 1. Upon the request of Italy and Belgium, art. 9 of the 
Convention was adopted, according to which each contracting state may prescribe 
that, with the assent of the holder, protests to be drawn within its territory may 
be replaced by a declaration dated and written upon the bill itself, signed by the 
drawee, and transcribed in a public register within the time fixed for protests. 

160 By a stipulation ''return without costs," "without protest," and the like. 
Art. 45, par. 1. 

i«i N. I. L. sees. 71, 85; B. E. A. sees. 45 (1), 14 (1). 
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the drawer and indorsers are discharged.^*' In other countries, — 
France, for example, — ^when presentment is not made on the day of 
maturity, but takes place within the time allowed for the drawing 
of the protest, the drawer or indorsers will not be discharged, pro- 
vided the drawer has not meanwhile become insolvent.^*' Another 
group of countries, including Germany, authorizes presentment 
within the limits allowed for protesting, and imposes upon the holder 
no penalty for a failure to present the instrument to the drawee on 
the day of maturity.*** The Uniform Law follows the group last 
mentioned, and requires that the holder present the instrument for 
payment either on the day when it is payable or on one of the two 
succeeding business days.**** It allows, as it were, two days of grace 
to the holder while it denies all grace to the payer. Each contracting 
state is allowed to prescribe that, as regards bills payable within its 
territory, presentment shall be made on the day of their maturity. 
Failure to observe this rule shall give rise only to a claim for 
damages.*** 

The Uniform Law requires protest for non-payment to be made 
either on the day when the bill or note is payable, or on one of the 
two succeeding business days.**^ In Anglo-American law, whenever 
protest is required, it must be made on the day of dishonor.*** It 
suffices, however, that the bill be noted on that day. When duly 
noted, the protest may be subsequently extended as of the date of 
noting.*** The system of noting is unknown to the continental coun- 
tries*^* and to the Uniform Law. 

i«s N. L L. see. 70; B. E. A. sec. 45, par. 1. 

!•< Williamson, 143-144; 4 Lyon-Caen & Benault, 298-299. 

iM 1 Meyer, 277. 

iw Art. 37, par. 1. 

i««Art. 7, Convention. 

i<T Art. 43, par. 2. Protest for non-acceptance must be made within the time 

fijced for presentment for acceptance. Art. 43, par. 3. Where the drawee asks 

that a second presentment be made to him on the day following the first, and the 

first presentment is made on the last day allowed for presentment, the protest may 

be drawn up on the next day. Art. 43, par. 3. 

les < < This rule often gives rise to great inconvenience in country places, where 
it ia difficult to obtain the services of a notary. It would be well to alter the rule 
if a preliminary difficulty can be got over. The noting or protest is generally 
taken as showing that the bill was duly presented on the proper day, but if the 
protest be not initiated until the next day, there is nothing to show that the bill 
was duly presented the day before. Moreover, notice of dishonor must, as a general 
rule, be sent off on the day after dishonor. Any change in our law requires careful 
eonaideration. " Memorandum on Uniform Law of Bills of Exchange by Sir 
M. B. Chalmers and Mr. F. H. Jackson, British delegates. Proceedings, 1919, 404. 

i«bN. L L. sec. 155; B. £. A. sec. 51 (4). 

170 1 Meyer, 351-352. 
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Waiver of protest, according to Anglo-American law, is deemed 
to be a waiver of presentment and notice of dishonor, as well as of 
formal protest.*^^ Under the continental law^'* and the Uniform 
Law,^^' it does not release the holders from presentment nor from 
giving notice. In some countries, — Gtermany,*^* for example^ — ^and 
under the Uniform Law,^'* a waiver of protest, however, shifts the 
burden of proof as to due presentment upon the person who claims 
that due presentment was not made. In Germany, if the holder pro- 
tests the bill or note notwithstanding a waiver, he can recover the 
protest fees.^^* In Prance"^ and England,*^' such a stipulation is 
held to be a prohibition against protesting; there the fees are not 
recoverable. The same appears to be true in the United States,*^® 
although there is some dissenting opinion.^*® In some countries a 
waiver of protest binds only the person who makes it.*" In others, 
a distinction is made between the drawer and the indorsers. A stipu- 
lation by the drawer in the body of the instrument binds all in- 
dorsers.**^ A stipulation by an indorser will, in some countries, bind 
such indorser only,**' in other countries it binds him and subsequent 
indorsers as well.**^ The Uniform Law provides that where the stipu- 
lation is inserted by the drawer it is effective as to all signers.**' 
Nothing is said about the effect of a stipulation by an indorser; by 
implication it will bind the indorser only. If, in spite of a waiver of 
protest by the drawer, the holder protests the bill or note, the costs 
are at his expense. When the stipulation is inserted by an indorser, 
the costs of protest, when such has been drawn, may be recovered 
from all the parties.*®* 

171 N. I. L. sec. Ill ; Daniel, see. 1095 a. 

172 1 Meyer, 312; Lyon-Caen & Renault, 328-329. 

178 Art. 45, par. 2. 

174 Art. 42, German BiUs of Exchange Law. 

175 Art. 45, par. 2. 

176 Art. 42, Bills of Exchange Law. 

177 4 Lyon-Caen & Benault, 328; Thaller, 773. 

178 B. E. A. sec. 57 (1) (c). 

i7» Jo^twon V. Bank of Fulton (1859) 29 Ga. 259; Legg v. Vinal (1896) 165 
Mass. 555. 

ISO Merritt f Myers v. Benton (1833, N. Y.) 10 Wend. 116. See also Daniel, 
sec. 933. 

18127.^., Germany: Stanb, art. 42, n. 3; 2 Grunhut, 403. 

182 1 Meyer, 314; N. L L. sec. 111. 

188 N. I. L. sec. 110. 

184 1 Meyer, 314; 4 Lyon-Gaen & Benault, 330-331; Thaller, 773. 

185 Art. 45, par. 3. 

186 JTbid. 



COMPAEATIVE LAW Or BILLS AND NOTES 43 

3. Notice. 

Radical differences exist in the laws of the various countries relating 
to the requirement of notice. In the Anglo-American S3rstem, notice 
of dishonor is the important thing after due presentment, and failure 
to give due notice discharges the drawer and indorsers from liability 
on the bill or note.^*^ Protest is required only in the case of foreign 
bills, and, according to Chalmers, ''is looked upon rather as an 
interesting antiquarian form which must be complied with to please 
our foreign friends. ''^^ In continental countries protest is the all- 
important thing. A loose system of notice generally prevails and 
failure to give notice does not discharge the drawer and indorser from 
liability on the instrument, but entitles them merely to damages 
against the holder for any loss suffered on account of the neglect.^^* 
Oreat differences exist in the details regarding the time and manner 
of giving notice.^'^ In France the requirement of notice must be 
followed by a citation into court. In order to exercise his right of 
recotmse against a drawer and indorser, the holder must notify them 
of the protest, and, in default of payment, summon them to appear 
before a commercial court within two weeks*'^ after the date of pro- 
test.^*^ The Uniform Law stands substantially upon the footing of 
the general continental law. It provides as follows :^*' 

''The holder must give notice of non-acceptance or non-payment 
to his indorser and to the drawer within the four business days which 
follow the day of the protest, or, in case of a stipulation, 'return with- 
out costs,' the day of presentment.^®* 

187 N. I. L. sec 89; B. £. A. sec. 48. 

188 Trooeedwiga, 191i, 418. 

189 1 Meyer, 368-369; art. 45, German Bills of Exchange Law. 

190 1 Meyer, 367-377. 

181 Art. 165-167, French Commercial Code, amended by law of Dec. 22, 1906; 
4 Lyon-Caen & Benault, 320-324; Thaller, 776-779; WiUiamson, 156-161. 

Two weeks is the minimum. Where the bill is drawn in France and is payable 
beyond the continent of Europe, the time may vary from one month to eight 
months. This period will be doubled in times of maritime war. If the holder 
sues the indorser and drawer collectively, he enjoys with reference to each of them 
the period stated. Each indorser may exercise recourse within the same period, 
the time beginning to run from the day following the date of summons. Arts. 
165-167. 

192 The above is not regarded as an ordinary statute of limitations but as a 
time provision. Although the prescribed steps have been taken within the re- 
quired time, the cause of action wiU be subject to the five years' statute of 
limitations. 4 Lyon-Caen & Benault, 358, n.; 1 Meyer, 530. 

188 Art. 44. 

184 Four days are allowed to meet the necessities of some banks in countries 
like France, where a large number of bills mature at the end of a month or 
quarter of the year. See Proceedings, 191t, 290; Actes, 1912, I, 93. 
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Each indorser must within two days notify his indorser of the 
notice which he has received, indicating the names and addresses of 
those who have given the preceding notices, and thus in succession 
back to the drawer. The limit of time above indicated shall run from 
the receipt of the preceding notice. 

''In the case of an indorser who has not indicated his address, or 
has indicated it in an illegible manner, it suffices if notice is given 
to the preceding indorser. 

**A party who must give notice may do so in any form whatever, 
even by the simple return of the bill of exchange. He must prove 
that he has done so within the prescribed time. 

''This time limit shall be deemed to have been observed if an ordi- 
nary letter containing the notice has been mailed within the said time. 

"A party not giving notice within the time above indicated shall 
not lose his right of recourse; he shall be responsible for the loss, 
if any, caused by his negligence, but the damages shall not exceed the 
amount of the bill of exchange." 

4. Act of Ood, etc. 

The question whether the duties necessary to be performed as 
conditions precedent to the right of recourse are absolute duties, or 
duties of reasonable diligence, has been answered in different WBys. 
In Anglo-American law only reasonable diligence is required, so that 
any delay is excused when caused by circumstances beyond the control 
of the holder and not imputable to his default, misconduct, or negli- 
gence,^^^ and the act in question is dispensed with if, after the exercise 
of reasonable diligence, it cannot be made.^** At the opposite pole 
stands the law of Germany, which regards them as absolute duties 
and accepts no excuses.^^^ The French law is similar to the Anglo- 
American, although it appears to be stricter in the recognition of 
excuses.^^ The subject gave rise to vigorous discussion at the confer- 

iw N. L L. sees. 81, 113, 147, 159; B. E. A. sees. 46 (1), 50 (1), 39 (4), 51 (9). 
Where the catue of delay ceases to operate, presentment, protest, and notice 
must be made with reasonable diligence: N. I. L. sec. 159. 

iwN. L L. sees. 81, 82 (1), 112, 113, 147, 148 (2), 159; B. E. A. sees. 39 (4), 
46 (1), (2) (a), 50 (1), 50 (2) (a), 41 (2) (b), 51 (9). 

i»7 Staub, art. 41, n. 3; 2 Grunhut, 397. 

188 4 Lyon-Caen & Benault, 312-313. According to Dr. Meyer the French law 
recognizes as excuses insuperable obstacles of a general character only, not per- 
sonal excuses. Vol. 1, p. 93. This statement is not borne out, however, clearly 
either by the French writers or the French courts. See Alauzet, Commentaire du 
code de commerce, 3d ed., n. 1453-1454; 2 B^darride, De la lettre de change, n. 
488-490; 3 Bravard-Veyrierds, Traits de droit commercial, 2d ed. by Demangeat, 
418; Boistel, Oours de droit conmiercial, 4th ed., n. 816; 2 Nouguier, Des lettres 
de change, 4th ed., n. 1107-1108; Pardessus, 1 Cours de droit commercial, n. 426; 
Contrat de change, n. 366; Thaller, 774. Concerning the French decisions consult, 
Pandectes fran^aises. — Effets de commerce, n. 2463 et seq,; Buben de Gouder, 
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ences of the Hague.^^* The Uniform Law adopts a middle course and 
provides that when presentment or protest is prevented by an insuper- 
able obstacle {vis major), the time for performance is extended. 
After the cessation of the vis major the holder must present the bill 
or note and, if necessary, protest the same without delay. If the vis 
major continues for more than thirty days from maturity, recourse 
may be exercised without presentment or protest.^^^ The holder is 
bound to give prompt notice of the vis major to his indorser and 
to set forth this notice, dated and signed by him, on the bill of ex- 
change, or on an aUonge}^^ The requirement that the vis major 
must have continued for thirty days before recourse is allowed 
seemed a fair compromise after a consideration of the holder's inter^sts 
and of the interests of the parties liable upon the instrument. It was 
hoped, moreover, that in most cases an amicable settlement might be 
reached during this time. What constitutes vis m^ijor is a question 
of fact. The Uniform Law expressly provides, however, that matters 
purely personal to the holder or to the person intrusted with present- 
ment of the bill, or with the drawing of a protest, shall not be deemed 
to constitute cases of vis major}^^ Such matters as railway accidents, 
delays in the mail, or interruptions of traffic, which affect a number 
of people, may, therefore, be regarded as cases of vis major. Different 
holdings upon this subject must be expected.^®* 

5. Other Excuses Dispensing with Presentment, Notice or Protest, 

Anglo-American law excuses the holder from fulfilling the ordinary 
conditions required to fix the liability of the drawer and indorsers 

Dictionnaire, Prot^t, n. 62 et seq. The commercial court of Nantes has held in 
conformity with Anglo-American law that where the protest was delayed owing to 
the death of the nearest official authorized to make the protest such delay was 
excusable. Decision of Feb. 27, 1869, Bevue de jurisprudence commerciale et 
maritime de Nantes, 1869, 1, 251. 

^99 Proceedings, 1910, 212-219, 256-257; Actes, 1910, 92-94, 339-345; Proceed- 
ings, 191g, 293; Actea, 191g, I, 96-98. 

200 For bills of exchange at sight or a certain time after sight, the period of 
thirty days runs from the date on which the holder, even before the expiration 
of the time for presentment, has given notice of the vis major to his indorser. 
Art. 53, par. 5. 

201 Art. 53, par. 2. In other respects the rules governing notice apply. 

202 Art. 53, par. 6. Inasmuch as the holder has under the Uniform Law two 
days of grace, so to speak, within which to present the instrument after maturity, 
these provisions will not operate as harshly as they would if presentment on the 
day of maturity were required. 

208 The recognition of foreign judgments as to what constitutes vis major will 
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in other cases than those where the acts cannot be done in the exercise 
of reasonable diligence. The only excnse expressly recognized by the 
Uniform Law is that of an insuperable obstacle. Under the Uniform 
Law it wonld seem, therefore, that presentment -and protest for non- 
acceptance will be necessary where the drawee is dead or has no 
capacity to contract by bill,^^ and that presentment and protest for 
non-payment will be required in order to charge the drawer where the 
drawer has no right to expect or require that the drawee or acceptor 
will honor the instrument.'^^ Presentment and protest will likewise 
be required in order to charge the indorser where the instrument was 
made or accepted for his accommodation and he had no reason to 
expect that it would be paid if presented.^* Even where presentment 
is impossible, as where the drawee is a fictitious person, a formal 
protest may be necessary.*®^ 

6. Remedies where Recourse is Lost. 

Where the holder has failed to comply with the conditions pre- 
scribed by law in order to charge the drawer or the indorser, and has 
thus lost his right of recourse, he may not be deprived of aU rights 
under the general law of a particular country. Countries belonging 
to the French group, for example, allow him to sue the drawer who 
has not provided cover.**' In countries belonging to the German 
group, he has a quasi-contractual remedy against the drawer or in- 
dorser who would otherwise be unjustly enriched. He will have a 
right of action on the consideration, save so far as the drawer or 
indorser may have suffered loss as a result of the holder's failure to 
present the instrument or to protest it within the required time.'** 
The Uniform Law lays down no rule in this matter, but allows the 
contracting states to follow either the French or the Qerman prac- 
tice.'^* Anglo-American law, it would seem, generally denies recovery 
even of the original consideration.'^* 

be subject to the ordinary rules of private international law relating to the recog- 
nition of foreign judgments. 

204 Contra: N. I. L. sec. 148 (1) ; B. E. A. sec. 41 (2) (a). 

206 Contra: N. I. L. sec. 79; B. E. A. sec. 46 (2) (c). 

206 Contra: N. I. L. sec 80; B. E. A. sec. 46 (2) (d). 

207 Contra; N. I. L, sec. 82 (2); B. E. A. sec. 46 (2) (b). 

208 ThaUer, 716. 

200 Art. 83, German Bills of Exchange Law; 1 Meyer, 161-164. 

210 Art. 13, Convention. 

211 Woodward, Quasi-contracts, sec. 92 ; Continental Nat, Bank v. Metropolitan 
Nat. BanJc (1903) 107 HI. App. 455; Allan v. Eldred (1880) 50 Wis. 132. 
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IX. Bights and Liabilities of Parties. 

1. Drawing Without Recourse, 

In Anglo- American law a drawer may draw without recourse;*** 
under the Uniform Law such a stipulation is deemed not written.*** 

2. Forged Indorsements. 

The position of the Uniform Law with regard to forged indorse- 
ments may be gathered from the following articles : 

''The possessor of a bill of exchange is deemed to be its lawful 
holder, if he can prove his title by an uninterrupted series of indorse- 
ments, even though the last indorsement is in blank. When an indorse- 
ment in blank is followed by another indorsement, the signer of the 
latter shall be presumed to have acquired the bill under the blank 
indorsement. Indorsements which have been cancelled shall be 
deemed null. 

''If a party has been dispossessed of a bill of exchange in any 
manner whatever, the holder proving his title in the manner indicated 
in the preceding paragraph shall not be bound to surrender the bill, 
unless he has acquired it in bad faith or in acquiring it has been 
guilty of gross negligence.*** 

' ' The drawee who pays before maturity does so at his own risk and 
peril. 

"A party pa3ring at maturity shall be validly discharged, unless 
he has been guilty of fraud or gross negligence. He is bound to verify 
the regularity of the series of indorsements, but not the signatures of 
the indorsers. "***^ 

In Anglo-American law title to the bill or note payable to order can 
be acquired only through a correct chain of genuine indorsements. 
A forged indorsement will prevent the passing of title.*** According 
to the continental view the negotiability of the instrument confers 
title upon every holder who has taken it when the chain of indorse- 
ments is only formally correct. The mere fact that one or more of 
the indorsements are forgeries is immaterial,**^ but the holder will, 

212 N. L L. 8CC. 61; B. E. A. sec. 16 (1). 

218 Art. 9. In the Memorandwn on Uniform Law on Bills of Exchange sub- 
mitted by the British delegates, Sir M. D. Chalmers and Mr. F. H. Jaekson, re- 
printed in Proceedings, 191B, 396 et seq., the following comment appears on p. 399: 

"Such bills are very uncommon, though, as we pointed out, they might be 
justifiable where a man was drawing for the account of a third party , or where 
the drawer was acting in a representative capacity, e.g., as an executor. The 
continental delegates adhered to their rule on the ground, that where a drawer 
drew a bill without recourse there was nobody liable on the bill at all at the 
time of its issue, and if it were refused acceptance there might never be anybody 
liable on it." 

21* Art. 15. 

215 Art. 39, pars. 2, 3. 

2i« N. L L. sec. 23; B. E. A. sec. 24. 

217 1 Meyer, 48, 268-274. The harshness of the rule as regards the holder is 
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speakiiig generally, acquire an indefeasible title only when he is not 
goilty of fraud or groas negligence in the taking of the instroment.'^ 
This view has become that of the Uniform Law.*^* Where a holder 
has acquired title to a bill of exchange in a continental country under 
a forged indorsement, his title and that of every subsequent h(dder 
will be recognized in England under its rules relating to the conflict 
of law8.«* 

It is equally well settled in English and American law that when 
an instrument is payable to order, a drawee, in order to be discharged, 
must pay the person who holds the legal title or his agent. He must 
examine the genuineness of the indorsements at his peril.*'^ No 
exception to this rule exists in this country. In England,'^ the law 
relieves bankers upon whom checks or other demand drafts payable 
to order are drawn, from the responsibility of verifying the indorse- 
ments where the instrument is paid in good faith and in the ordinary 
course of business. On the continent, the payer need not inquire into 
the genuineness of the indorsement, and, in some countries at least, 
he would make such examination at his peril.'^ With regard to 
inquiring into the identity of the party demanding payment, the duty 
of the payer is limited to the exercise of due care.*'* The French law 
makes a distinction. Payment before the maturity of the instrument 
is made at the peril of the person so pa3ring, and it imposes upon him 
the duty of examining the genuineness of the indorsements and the 
identity of the party presenting the instrument. Payment on the day 
of maturity exonerates him from these duties in the absence of fraud 

mitigated somewhat in certain countries by a special procedure (amortization) 
which may be instituted when a bill or note is lost, for the purpose of declaring it 
null and void. See 1 Meyer, 569 et seq,; Staub, art. 73; sees. 824-850, German 
Code Civil Procedure. This procedure is of no avail, of course, where the loss is 
not discovered before the bill is paid. The rights of the holder in case of loss 
are not dealt with in the Uniform Law, the matter being left to the law of the 
contracting states. See art. 15, Convention. 

218 The term ' ' good faith ' ' in the law of bills and notes has generally the same 
signification as it has in Anglo-American law. To charge a person with bad faith 
there must exist actual knowledge of the infirmity or defect or knowledge of such 
facts as to put him on notice. Bee N. I. L. sec. 56 and B. E. A. sec. 90. In 
Germany the term is equivalent to "a conviction, not resting upon gross negli- 
gence that through its acquisition no rights of third parties were affected detri- 
mentally." 1 Meyer, 44. 

2i» Art. 15, par. 2. 

220Emhiricos v. Anglo- Austrian Bank (C. A.) [1905] 1 K. B. 677. 

"IN. I. L. sees. 119 (1), 88, 191 (''holder"); B. E. A. sec. 59 (1). 

222 B. E. A. sec. 60. 

228 1 Meyer, 269-274. 

224 ihid. 
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or gross negligence.^^^ It has been attempted to justify this distinc- 
tion on the ground that the payer, who must pay the instrument 
promptly on the day of maturity, cannot take the time to inquire into 
the genuineness of the indorsements or into the identity of the holder. 
The Uniform Law*^* adopts the distinction of the French law con- 
cerning the payer's duty to examine the validity of the indorsements, 
but leaves it to the courts to decide his obligation as regards the 
holder's identity and capacity.**^ 

At the conference the British delegates opposed the adoption of 
the continental rule relating to forged indorsements on the ground 
that it would encourage laxity in transactions involving bills and 
notes, although the English bankers were inclined to favor the rule.*^" 
The question is, of course, whether it is better policy to protect the 
owner of a negotiable instrument whose signature has been forged 
or the party who in good faith acquired the same. On the whole, it 
would seem fairer that the risk concerning the genuineness of the 
indorsements be thrown upon the party who has taken the instrument 
from a stranger. The distinction drawn in England between bankers 
and other drawees, seems arbitrary. 

3. Warranties and Admissions. 

The Uniform Law contains no provisions similar to those found in 
the Uniform Negotiable Instruments Acf * relating to the admissions 
of the acceptor and to the warranties of a person negotiating a bill or 
note by means of a qualified or unqualified indorsement. The liability 
of the qualified indorser is regarded a matter of civil law and hence is 
not dealt with in the Uniform Law. The object of the Uniform 
Negotiable Instruments Act^*® is attained in a measure by the simple 
provision that the forgery of a signature, even that of the drawer or 
acceptor, shall not in any way affect the validity of the otlier 
signatures.*'^ 

4. Defences, 

In the Advance Draft of 1910 an attempt was made to enumerate 
the defences which could be set up against the holder. At the second 
conference this enumeration was deemed incomplete and it was felt 
that it was practically impossible to make out a complete list. It was 

M6 4 Lyon-Caen & Benault, 252-259; Thaller, 757; Williamson, 121-125. 

««• Art. 39, par. 3. 

t^t Proceedings, 1910, 252; Actes, 1910, 89. 

228 Proceedings, 191t, 385. 

229 Sees. 62, 65, 66. See also B. E. A. sees. 54 (2) (3), 58 (3), 55 (2) (b). 
2»oSecs. 62 (1), 65 (1). 

281 Art. 68. 
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decided, therefore, to indicate merely the defences which cannot be 
set up against the holder, and to leave the question in other respects 
to the courts. According to article 16 of the Uniform Law parties 
sued on a bill cannot set up against the holder defences based upon 
their personal relations with the drawer or with prior holders, unless 
the transfer has taken place in pursuance of a fraudulent under- 
standing. The question of alterations, however, is dealt with spe- 
cifically in the Uniform Law. There is but one article devoted to the 
subject, which reads as follows : 

' ' In case of alteration of the text of a bill of exchange, parties who 
have signed subsequent to the alteration are bound according to the 
tenor of the altered text ; parties who have signed prior to the altera- 
tion are bound according to the tenor of the original text."^'* 

This article is couched in such general language as to leave doubt 
as to its meaning in important particulars. The Negotiable Instru- 
ments Law^'* and the Bills of Exchange Act"* are more specific.^*' 

5. Amount of Recovery, 

In regard to the amount of recovery, the Uniform Law has the 
following provisions :**• 

Art. 47. '*The holder may claim from the party against whom he 
exercises recourse : 

''1. The amount of the bill of exchange, not accepted or not paid, 
with the interest, if any has been stipulated for. 

2. Interest at the rate of five per cent from the date of maturity. 

3. The costs of the protest, those of the notices given by the 
holder to the preceding indorser and to the drawer, as well as other 
expenses. 

^'4. A commission, which, in the absence of agreement, shall be 
one-sixth of one per cent of the principal of the bill of exchange, and 
shall not in any case exceed this rate. 

**If recourse is had before maturity, the amount of the bill shall 
be subject to a deduction for discount. This discount shall be 
calculated, at the option of the holder, either according to the official 
rate of discount (bank rate), or according to the market rate on the 
date of the recourse at the place of the holder's domicile." 

282 Art. 69. 

2M N. I. L. sec. 124. 

284 B. E. A. sec. 64. 

285 Sec. 124, N. I. L. reads: 

''Where a ne{2fotiable instrument is materially altered without the assent of 
all parties liable thereon, it is avoided, except as against the party who has himself 
made, authorized or assented to the alteration and subsequent indorsers. 

''But when an instrument has been materially altered and is in the hands of a 
holder in due course, not a party to the alteration, he may enforce payment thereof 
according to its original tenor." 

236 These rules apply also to promissory notes. See art. 79. 
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Art 48. ''A party who has taken up a bill of exchange may claim 
from the iMirties liable to him : 

''1. The entire som which he has paid. 

'^2. Interest on said sum, calculated at the rate of five per cent 
from the day of such i>ayment. 

''3. The expenses which he has incurred. 

''4. A commission on the principal of the bill of exchange, fixed 
in conformity with article 47, subdiyision 4." 

The Uniform Law proTides further: 

Art. 51. ''Any party having the right to exercise recourse may, in 
the absence of a stipulation to the contrary, recover the amount by 
means of a new bill (redraft), undomiciled and drawn at sight on 
one of the parties liable to him. 

''The redraft shall include, in addition to the sums indicated in 
articles 47 and 48, the brokerage paid and the stamp tax upon the 
redraft. 

"If the redraft is drawn by the holder, the amount shall be fixed 
according to the prevailing rate for bills of exchange at sight, drawn 
in the place where the original bill was payable on the place of domi- 
cile of the party liable. If the redraft is drawn by an indorser, the 
amount shall be fixed according to the prevailing rate for bills of 
exchange at sight drawn in the place where the drawer of the redraft 
is domiciled on the place of domicile of the party liable." 

The Bills of Exchange Act^^ awards the same damages to the 
holder, to the drawer, and to the indorser and allows them to recover : 

"(a.) The amount of the bill. 

" (6.) Interest thereon from the time of presentment for payment 
if the bill is payable on demand, and from the maturity of the bill 
in any other case. 

" (c.) The expenses of noting, or, when protest is necessary, and the 
protest has been extended, the expenses of protest." 

The above rules do not cover the entire field. A foreign drawer, for 
example, who has paid re-exchange may recover it from an English 
acceptor.*'* 

The rate of interest allowed in England appears to be usually five 
per cent.**® No commission is allowed.**® Where suit is brought 
before maturity, the full amount may be recovered, contrary to the 
Uniform Law, without deduction for a discount. 

237 B. E. A. sec. 57 (1). The rules under sec. 57 (1) apply also to notes. 
B. E. A. sec. 89. 

2«8 Chalmers, 195; In re Gillespie, Ex parte Boharts (1885) 16 Q. B. D. 702; 
(1886, C. A.) 18 Q. B. D. 286. 

280 Chalmers, 195. 

240 A commission is allowed under the continental and the Uniform Law bj 
way of compensation for the damage which the holder may have suffered as a 
consequence of the non-fulfillment of the obligations assumed towards him; 
Proceedings, 1910, 172; Actes, 1910, 299. 
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With r^^d to the qaestion of a ''redraft," the Bills of Exchange 
Act lays down the rule: 

''In the case of a bill which has been dishonoured abroad, in lieu 
of the above damages, the holder may recover from the drawer, or 
an indorser, and the drawer or an indorser who has been compelled to 
pay the bill may recover from any party liable to him, the amount 
of the re-exchange with interest thereon until the time of payment. ' "^^ 

Chalmers makes the following comment upon this subdivision : 

"The re-exchange is ascertained by proof of the sum for which a 
sight bill (drawn at the time and place of dishonour at the then rate 
of exchange on the place where the drawer or indorser sought to be 
charged resides) must be drawn in order to realize at the place of 
dishonour the amount of the dishonoured bill and the expenses conse- 
quent on its dishonour. The expenses consequent on dishonour are 
tiie expenses of protest, postage, customary commission and brokerage, 
and, when a re-draft is drawn, the cost of the stamp. 

"The holder may recoup himself by drawing a sight bill for such 
sum on either the drawer or one of the indorsers. Such bill is called 
a 're-draft.' The indorser who pays a re-draft may in like manner 
draw upon the antecedent party.""* 

In the United States there is a great lack of uniformity with respect 
to the subject of damages. The Negotiable Instruments Law does not 
undertake to regulate the matter. In lieu of re-exchange the statutes 
frequently establish fixed amounts of damages.'^' 

6. Partial Payments, 

The question whether partial payment should be allowed was 
debated a good deal at the Hague conferences. In England and in 
the United States, the holder has the option of accepting partial pay- 
ment or not.*^^ The Uniform Law obliges him to accept such pay- 
ment in the interest of the drawer and indorsers, who are discharged 
to that extent.'^' Upon the express demand of the French Government 
the Convention'^* permits each contracting state to authorize the 
holder to refuse partial payment of instruments payable within its 
own territory. 

7. Payment into Court. 

In default of presentment of a bill or note within the time specified 

Ml Sec 57 (2). 
242 Ghabnera, 196. 
242 Sm Daniel, sees. 1438-1460. 
244 Wood '8 Byles, •234. 

246 Art. 38, par. 2. The drawee may require that such payment shall be specified 
on the bill and that a receipt therefor be given to him. Art. 38, par. 3. 
246 Art. 8, Convention. 
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by law, the Uniform Law^*^ authorizes the debtor to pay the amount 
due into court, a right which he does not enjoy under Anglo-American 
law. 

8. Statute of Limitations. 

Contrary to the Uniform Negotiable Instruments Act and to the 
Bills of Exchange Act, the Uniform Law lays down rules concerning 
the running of the statute of limitations. Against the acceptor, all 
actions arising out of a bill of exchange are barred after three years 
calculated from the date of maturity. Actions by the holder against 
the indorsers and against the drawer are barred after one year from 
the date of the protest drawn up within the stipulated time, or from 
the date of maturity where there is a stipulation ''return without 
costs." Actions of recourse by indorsers against each other, and 
against the drawer, are barred after six months, counting from the 
day when the indorser took up the bill, or from the day that he himself 
was sued.*** 

Much time was spent at the conference in the discussion of what 
facts should be regarded as sufficient to interrupt the running of the 
statute of limitations, but no agreement was reached, and the matter 
was left to the legislation of the contracting states.*** 

X. Acceptance and Payment fob Honob. Befebee in Case of Need. 

1. In Oeneral. 

* 

The Uniform Law deals with the referee in case of need and with 
the subject of acceptance and payment for honor under the title 
** Intervention for Honor." It lays down a few general rules and 
then deals separately with ''acceptance for honor" and ** payment 
for honor." The general provisions differ from Anglo-American law 
in allowing **a third party, even the drawee, or a party already liable 
on the bill, except only the acceptor," to intervene.^*® The Uniform 
Negotiable Instruments Act and the Bills of Exchange Act restrict 
acceptance for honor to ''any person not being a party already liable 
thereon,"**^ though they permit any person to pay for honor.*** The 

247 Art. 41. 

248 Art. 70. Eaeh contracting state is at liberty to decide whether, where the 
statute of limitations has run, an action shall not lie against the drawer who has 
not provided cover, or against a drawer or indorser who is unjustly enriched. 
The same right exists when the acceptor has received cover or has been unjustly 
enriched. Art. 13, Convention. 

249 Art. 16, Convention. 

250 Art. 54, par. 3. 

2BiN. I. L. sec. 161; B. E. A. sec. 65 (1). 
252 N. I. L. sec. 171 ; B. B. A. sec. 68 (1). 
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Uniform Law prescribes for both forms of intervention that the party 
intervening is bound to give notice without delay of his intervention 
to the party for whom he has intervened.'*' Failure to do so may 
result in liability for damages. There is no such requirement in 
Anglo-American law. 

2. Acceptance for Honor. » 

The Uniform Law differs from the Uniform Negotiable Instruments 
Act but agrees with the Bills of Exchange Act in not providing for a 
further acceptance by a different party,'** and in requiring acceptance 
for honor to be written on the bill.'*" The Uniform Negotiable Instru- 
ments Act and the Bills of Exchange Act prescribe that where a bill 
has been accepted for honor or contains a referee in case of need, it 
must be protested for non-payment before it is presented for payment 
to the acceptor for honor or to the referee in case of need.'** The 
Uniform Law contains no such requirement concerning the referee 
in case of need. Regarding the acceptor for honor, it adopts the rule 
that he shall be held in the same manner as the person for whose 
honor he intervenes.'*' Presentment for payment and protest would 
be necessary, therefore, if he intervened on behalf of the drawer or 
an indorser. 

According to the Uniform Negotiable Instruments Act and the Bills 
of Exchange Act, presentment to the acceptor for honor must be made 
at maturity, and when he refuses to pay, the instrument must be pro- 
tested.'** Under the Uniform Law the holder must present the bill 
to the acceptor for honor *'at the place of payment," and in case of 
non-payment, he must protest the bill.'*® Such presentment is not 
necessary if the domicile of the acceptor for honor is hot at the place 
fixed for payment according to the terms of the bill of exchange 
itself.**^ Presentment for payment to the referee in case of need is 
required under the same conditions ;'*^ whereas under Anglo-American 
law no presentment to the referee need be made.'*' In default of 
protest within the time specified by law, the party who has indicated 

2B8 Art. 54, par. 4. 

2** N. I. L. Bee. 161 ; cf. B. E. A. see. 65 (1). 

2BB Uniform Law, art. 56; B. E. A. sec. 65 (3). The N. L L. see. 162 is satisfied 
if the acceptance for honor is in writing. 
2«« N. L L. sec. 167; B. E. A. sec. 67 (1). 
267 Art. 57, par. 1. 

2MN. L L. sec. 170; B. E. A. sec. 67 (4). 
259 Art 59, par. 1. 

^^^ Proceedings, 191g, 296; Acies, 191B, I, 99. 
2«i Art. 59, par. 1. 
262 N. L L. sec. 131 ; B. E. A. sec. 15. 
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the case of need or for whose honor the bill hos been accepted and 
the subsequent indorsers, are dischai^ed from liability.*** The 
Uniform Law allows the party for whose honor an acceptance is 
given and the parties liable to him to take up the instrument at once 
under discount and to proceed against the parties liable to them.**^ 
No such right exists under Anglo-American law. 

3. Payment for Honor. 

Anglo-American law allows a bill which has been protested for non- 
payment to be paid for honor without fixing a time within which such 
intervention may take place.*** Under the Uniform Law payment 
for honor cannot be made later than the day following the last day 
allowed for the drawing of the protest for non-payment.*** It pro- 
vides also that it must be for the entire sum which the party in whose 
behalf it is made would have to pay, excepting the commission, and 
that it must be established by a receipt given on the bill, showing for 
whose honor payment was made.**^ In default of such indication, the 
payment shall be deemed to have been made on behalf of the drawer.*** 
According to the Uniform Negotiable Instruments Act and the Bills 
of Exchange Act, payment for honor must be attested by a notarial 
act of honor which may be appended to the protest or form an exten- 
sion to it*** 

The Uniform Law contains a specific provision that the party 
paying for honor cannot indorse the bill of exchange anew.*^* Both 
systems of law give the preference in case of competition of payment 
for honor to the one whose payment will discharge most parties to 
the bill.*^^ The Uniform Law adds that, if this rule is not observed, 
the party intervening who has knowledge of it shall lose his right of 

2«3 Art. 59, par. 2. 
M4 Art. 57, par. 2. 

2WN. L L. sec. 171; B. E. A. sec. 68 (1). 

3«« Art. 58, par. 2. In the Memorandum on the Uniform Law submitted by the 
British Delegates, Proceedings, 1912, 406, it is stated: 

"The foreign delegates said that the role was required because the holder 
ought at once to send off the protest to the indorser he sought to hold liable. But 
take the case of a bill drawn in South America and dishonored in England. There 
may be no mail for a fortnight. Why should not the bill be paid for honor at any 
time within this fortnight? According to English law, any number of duplicate 
protests may be drawn up from the original noting, so that the foreign reason for 
the rule has no application here." 

2»7 Arts. 60, par. 1 ; 61, par. 1. 

2M Art. 61, par. 1. Wood's Bylee, •267. 

2«9N. L L. sec. 172; B. E. A. sec. 68 (3). 

wo Art. 62, par. 1. 

271 Uniform Law, art. 62, par. 3; N. I. L. sec. 174; B. E. A. sec. 68 (2). 
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recourse against those who would have been released.'^' Both the 
Anglo-American law and the Uniform Law oblige the holder to accept 
payment for honor, and in case of his refusal to do so, he forfeits 
his right of recourse against the parties who would have been dis- 
charged by such payment.*^" 

XI. Bills in a Set. 

The law governing bills in a set is very similar in the different 
countries. One or two differences, however, should be noted. Accord- 
ing to the Uniform Law any holder of a bill which does not indicate 
that it has been drawn in a single specimen may require at his own 
expense the delivery of two or more specimens.*^^ This duly was 
imposed upon the drawer for the benefit of an importer beyond the 
seas who is dependent upon the bills for his means of remittance.^^" 
In Anglo-American law this seems to be a matter of private arrange- 
ment.*^* Another difference is expressed in article 65 of the Uniform 
Law, which provides as follows : 

''A party who has sent one of the parts for acceptance must indi- 
cate on the other parts the name of the party with whom such part 
may be found. The latter is bound to deliver it to the lawful holder 
of another part. 

''If he refuses to do so, the holder can not exercise recourse until 
after he has established by a protest : 

''1. That the part sent for acceptance has not been delivered to 
him on his demand. 

''2. That acceptance or payment cannot be obtained on another 
part." 

No such regulations exist in Anglo-American law. The question who 
shall be deemed the owner of the bill when two or more parts of a set 
have been negotiated to different persons in due course, as between 
such holders, is not answered in the Uniform Law. The Uniform 
Negotiable Instruments Act and the Bills of Exchange Act make the 
person whose title first accrued the true owner of the bill.^" 

XII. Copies. 

There are no general provisions in Anglo-American law relating 
to the subject of copies. The Uniform Law has the following : 

Art. 66. ''Every holder of a bill of exchange has the right to make 
copies thereof. 

272 Art. 62, par. 3. 

278 Uniform Law, art. 60, par. 1; N. I. L. sec. 176; B. E. A. sec. 68 (7). 

274 Art. 63, par. 3. 

276 Conant 's report, Proceedings, 1910, 20. 
270 See Chalmers, 238. 

277 N. I. L. sec. 179; B. E. A. sec. 71 (3). 
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A copy must reproduce the orig^al exactly, including indorse- 
ments and all other declarations which appear thereon. It must 
indicate where it ends as a copy. 

''It may be indorsed and guaranteed by aval in the same manner 
and with the same effect as the original." 

Art. 67. **The copy must designate the party possessing the origi- 
nal instrument. The latter is bound to surrender such instrument 
to the lawful holder of the copy. 

''If he refuses to do so, the holder cannot exercise recourse against 
the parties who have indorsed the copy until after he has established 
by a protest that the original has not been surrendered to him on his 
demand." 

XIII. Conflict of Laws. 

The Uniform Law devotes three articles to the conflict of laws. The 
rules were necessary because the entire subject of capacity, and cer- 
tain matters relating to form and to the mode of performance, remain 
subject to the particular law of the contracting states.^^' The pro- 
visions are as follows :'^* 

Art. 74. "The capacity of a person to bind himself by a bill of 
exchange is determined by his national law. If such national law 
declares the law of another state to be applicable, the latter law shall 
be applied. 

"A person lacking capacity under the law indicated in the pre- 
ceding paragraph is validly bound nevertheless if he entered into 
the obligation within the territory of a state according to whose law 
he would have had capacity." 

Art. 75^ "The form of any contract entered into with respect to 
bills of exchange is regulated by the laws of the state within whose 
territory such contract has been signed." 

Art. 76. "The form and time limits of the protest, as well as the 
form of other acts necessary for the exercise or preservation of rights 
with respect to bills of exchange, are regulated by the laws of the 
state within whose terKtory the protest must be drawn up or the 
act in question must be done." 

Each contracting state has the power, however, to refuse to recog- 
nize the validity of any engagement entered into in regard to a bill 
of exchange by a person within its jurisdiction, which would not be 
held valid within the territory of the other contracting states except 
by application of article 74, paragraph 2, of the Uniform Law.*'® 

Moreover, the right is reserved to the contracting states not to apply 

S78 The sole object of the proyisions was to lay down rules for those cases with 
respect to which no complete uniformity had been secured. 

The English rules goTeming the conflict of laws are found in section 72 of 
B. E. A. The N. I. L. failed to codify the American law on the subject. 

279 These rules also a*ppl7 to promissory notes. Art. 79. 

"oArt. 18, Convention. 
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the principles of private international law sanctioned by the Con- 
vention or the Uniform Law as regards: 

1. An engagement entered into outside the territories of the con- 
tracting states. 

2. A law which would be applicable to the case according to these 
principles bnt which is not that of one of the contracting states.*'^ 

The rules of the conflict of laws applicable to bills and notes will 
be considered in Part II.^'* 

XrV. Stamp Duties. 

In certain countries,'"' including England,'"^ a bill or note may be 
void for want of compliance with stamp laws. This seemed unjust 
to the delegates at the Hague conferences. The Convention, there- 
fore, specifically prohibits the contracting states from subordinating 
the validity of engagements taken in matters of bills and notes to a 
compliance with stamp laws. It authorizes them, however, to suspend 
the exercise of such rights until the prescribed stamp duties have 
been paid.'*' 

XV. Promissoey Notes. 

The rules governing bills of exchange under the Uniform Law apply 
equally to promissory notes, so far as they are not inconsistent with 
the nature of such instruments.'** 

2S1 Art. 20, (Convention. 

282 For a eritidBm of arts. 74-76 of the Uniform Law (Ayant-Projet, arts. 83- 
85) and of arts. 18 and 20 of the Convention (Avant-Projet, arts. 15 and 17) 
see Bazzati, Bevue de droit intemationdl et de Ugislaiion camparSe (1911) 496. 

288 1 Meyer, 144-148. 

284 See Stamp Act, 1891, 54 & 55 Vict eh. 39. 

285 Art. 19, Convention. 

288 Art. 79. Upon the request of Bussia each contracting state was authorized 
not to introduce the Uniform Law so far as it relates to promissory notes. Art. 
22, Convention. 
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PART II 

THE RULES OF THE CONFLICT OF LAWS RELATING TO 

BILLS AND NOTES 



CHAPTER I: CAPACITY 



I. In General. 



Neither the Uniform Negotiable Ingtruments Act, nor the Bills of 
Exchange Act, nor the Hague Convention has attempted to lay down 
a uniform internal rule governing capacity. In England and the 
United States the ordinary rules relating to capacity apply also to 
bills and notes.^ On the continent there were formerly many special 
restrictions affecting the capacity of parties to obligate themselves by 
means of bills and notes, and in a few countries some of these restric- 
tions still obtain.^ The principal conflicts that may arise will relate 
to the capacity of married women and infants. What should be the 
rule in the conflict of laws governing their capacity to bind themselves 
by bill or note! 

II. Anglo- American Law. 

1. English Law. 

. The Bills of Exchange Act' does not answer the question ; therefore 
the general rule governing commercial contracts applies. What the 
English law on the subject is cannot be stated with certainty. There 
appears to be only a single case directly in point, that of Male vi 
Roberts.^ An action was brought in England to recover a sum of 
money advanced in Scotland to an infant who appears to have been 
domiciled in England. Lord Eldon, at Nisi Prius, held that the 
defence of infancy depended upon the lex loci contractus, the law of 
Scotland.'^ At the time the decision was rendered, the English law, 
both with respect to ordinary commercial contracts and with respect 
to contracts of marriage, seemingly favored the view that the law of 
the place where a contract was entered into determined the capacity 

1 For a comparatiye statement of the municipal law relating to capacity, see 
Bettelheim, 11-19; 3 Diena, Trattato, 42-44; Ottolenghi, 43-44; 4 Weiss, 439-440. 

sSo, for example, officers in the active army in Austria. See Bettelheim, 60; 
Jettel, 117. 

* Section 72 (2) lays down the rule that the "interpretation" of the drawin(|r, 
indorsement, acceptance or acceptance supra protest of a bill is determined by 
the law of the place where such contract is made. But this term is not compre- 
hensive enough to include ''capacity.'' See Iiafleur, 184. 

* (1800) 3 Esp. 163. 

(^ See also Stephens v. McFarland (1845) 8 Ir. Eq. 444. 

61 
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of the parties.* A noticeable change in the English cases appears 
during the latter half of the nineteenth century, indicating a decided 
tendency to adopt the continental view, which regards the question of 
capacity as belonging to the personal law and as subject, therefore, 
to the lex domicilii or the lex patriae? In the case of Sottomayor v. 
De Barros^ the Court of Appeal, per Cotton, J., says: **As in other 
contracts, so in that of marriage, personal capacity must depend on 
the law of the domicile." And this rule is said to be "a well recog- 
nized principle." In Cooper v. Cooper^ the Lord Chancellor, Lord 
Halsbury, makes the categorical statement that ''The capacity to con- 
tract is regulated by the law of domicile." These statements were 
mere dicta, as both cases related to marriage. Foote*® feels, neverthe- 
less, that the dictum of the Court of Appeal in Sottomayor v. De 
Barros ''has unsettled the whole subject, if, indeed, it has not gone 
further, and established the right of the lex domicilii to decide all 
questions of capacity for every purpose." 

In In re Cooke's Trtists^^ the lex domicilii was actually applied to 
determine the capacity of an infant to make a marriage contract. 

The recent cases of Ogden v. Ogden}^ and Chetti v. Chetti^* seem 
to support the lex loci contractus, but these cases also involve capacity 

• Lord Stowell expressed this view forcibly in Dalrymple v. Dalrymple (1811) 

2 Hagg. Cons. 54, a case involving capacity for marriage, in the following words: 

"It is an indispensable rule of law, as exercised in all civilized countries, that 
a man who contracts in a country, engages for a competent Imowledge of the law 
of contracts in that country. If he rashly presumes to contract without such 
Imowledge, he must take the inconveniences resulting from such ignorance upon 
himself, and not attempt to throw them upon the other party, who has engaged 
under a proper knowledge and sense of the obligation which the law would impose 
upon him by virtue of that engagement. ' ' 

In another case — Buding v. Smith (1821) 2 Hagg. Cons. 371 — ^Lord Stowell 

expressly guarded himself as being understood as favoring the lex domicilii, 

''I do not mean to say," he says, "that Huber is correct in laying down as 
universally true, that * personates qualitateSj alieni in certo loco jure impressas, 
ubique circumferri, et personam comitari,' that a man, being of age in his own 
country, is of age in every other country, be the law of majority in that country 
what it may." 

7 In 1860, Sir Creswell still laid down the old rule regarding capacity for mar- 
riage, stating in general terms that the capacity to contract is subject to the lex 
loci contractus, Simonin v. Mallao (1860) 2 Swab. & Tr. 67, 29 L. J. P. & M. 97; 
6 Jur. N. S. 561, 2 L. T. Eep. N. S. 327. 

« (1877, C. A.) 3 P. D. 1, 5, 47 L. J. P. & M. 23, 37 L. T. Rep. N. S. 415, 
26 Wkly. Eep. 455. 

» (1888) 13 App. Cas. H. L. Sc. 88, 99, 59 L. T. Bep. N. S. 1. 

10 Foote, 338-339. 

11 (1887) 56 L. J. Ch. 637. 

12 [1908] P. 46, 77 L. J. P. & M. 34, 97 L. T. Rep. N. S. 827, 24 T. L. R. 94. 
18 [1909] P. 67, 78 L. J. P. & M. 23, 99 L. T. Rep. N. S. 885, 55 Sol. J. 163, 

25 T. L. R. 146. 
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for marriage, and it is not clear that the statements were intended to 
apply to ordinary mercantile contracts. 

The absence of recent decisions on the question of commercial 
capacity and the uncertain pronouncements on the subject by the 
English courts in connection with marriage contracts make it impos- 
sible to state what the English law actually is. Westlake" is of the 
opinion that the net result of the English decisions supports the view 
that the law of domicile governs the capacity to contract, except that 
in marriage contracts, the lex loci celebrationis must also be satisfied. 
Dicey^*^ concludes, on the other hand, that the rule laid down by Lord 
Eldon in M(Ue v. Roberts remains unaffected by the later English 
cases, and that the capacity to enter commercial contracts is probably 
to be determined by the law of the country where the contract was 
made." 

2. American Law. 

The American law is in a somewhat less uncertain state than the 
English. As the commercial life of the nation grew, the lex domicilii 
was found inconvenient, and was discarded as inconsistent with our 
conditions, so far, at least, as married women were concerned. The 
prevailing rule thus became the lex loci contractus}'' A remnant of 
the lex domicilii is found in those decisions which hold that the courts 
of the domicile of an infant** or a married woman^** may decline to 

1* pp. 43-46, 61. 

iBBule 149, exception 1, p. 538. 

16 Foote, 77, and Cheng, 70-72, agree with Dicey. 

nNichoU 4- Shepard Co, v. Marshall (1899) 108 Iowa, 518, 79 N. W. 282; 
Thompson v. Taylor (1901) 66 N. J. L. 253, 49 Atl. 544, 54 L. R. A. 585, 88 Am. 
St. Bep. 485; Bell v. Packard (1879) 69 Me. 105, 31 Am. Rep. 251; MUliken v. 
Pratt (1877) 125 Mass.. 374, 28 Am. Rep. 241. 

Story, in 1834, advocated the lex loci contractus in his famous work on the 

Conflict of laws, and contributed largely to the adoption of the rule in this 

country. In sec. 102 of his treatise he says: 

'' Secondly: As to acts done, and rights acquired and contracts made in other 
countries (than the place of domicile), touching property therein the law of the 
country where the acts are done, the rights are acquired, or the contracts are 
made, will generally govern in respect to the capacity, state, and condition of 
persons. ' ' 

19 International Text Book Co. v. Connelly (1912) 206 N. Y. 188, 200, 99 N. E. 

722. The court in this case, per Vann, J., said: 

''We think that the facts stated show that the contract wherever made was 
to be performed by both parties substantially in this state and that it should be 
governed by its laws. Our courts will not enforce the contract of an infant 
against him, even if technically it was completed by acceptance in another state, 
when his promise was not only made here but entire performance by one party 
and substantial performance by the other was to be made here. Otherwise it 
would be easy to deprive an infant of the protection which our law affords him 
on grounds of public policy.'' 

19 First National Bank v. Shaw (1902) 109 Tenn. 237, 70 8. W. 807, 59 L. R. A. 
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enforce their contracts entered into in a foreign state and valid nnder 
the law of such state, when their enforcement would contravene the 
established policy of the forum having for its object the protection 
of infants and married women. 

The same rule applies where the contract is made by correspond- 
ence.** The law of the place of payment, or the law of the state with 
reference to which the parties may have intended to contract, is of 
no consequence.** 

Whether these rules apply to infants' contracts cannot be stated 
definitely. Thompson v. Ketcham^^ appears to be the only case in- 
volving the question. This case was decided, however, upon its second 
appeal to the Supreme Court of New York, on a question of evidence. 
On the first appeal the plea of infancy was held to be controlled by 
the law of the place of performance, and it seems that Chancellor 
Kent, who wrote the opinion of the court on the second appeal, con- 
curred in that view.** 

The suggestion has been made that, inasmuch as infants' contracts 
are not void, but voidable only, the defence of infancy being in the 

498, 97 Am. St. Bep. 840; Armstrmg y. Best (1893) 112 N. G. 59, 17 S. £. 14, 
25 L. B. A. 188, 34 Am. St. Bep. 473. 

ioMUliken y. Pratt (1877) 125 Mass. 374, 28 Am. Bep. 241; Thompson v. 
Taylor (1901) 66 N. J. L. 253, 49 Atl. 544, 54 L. B. A. 585, 88 Am. St. Bep. 485. 

^^Cockbum v. Kingsley (1913) 25 Colo. App. 89, 135 Pac. 1112; Burr v. Beck- 
ler (1914) 264 lU. 230, 106 N. £. 206; GarHgue v. Kellar (1905) 164 Ind. 676, 
74 N. £. 523, 69 L. B. A. 870, 108 Am. St. Bep. 324; CampbeU y. Crampton (1880) 
18 Blatchf. 150; Eager y. Nat. German American Bank (1898) 105 Ga. 116, 31 
S. E. 141; but see Mayer y. BocTie (1909) 77 N. J. L. 681, 75 Atl. 235; BaHlea 
4- Calandra y. Spagnuola (1910) 80 N. J. L. 88, 77 AtL 531. 

22 (1809) 4 Johns. 285; (1811) 8 Johns. 146. 

In this case suit was brought in New York upon a note ezeeuted in Jamaica, 

the defence being infancy. The judge charged the jury that as the contract was 

made in Jamaica, it must be goyemed hj the laws of that island, and as there 

was no proof that the laws of Jamaica protect infants against such contracts, the 

plaintiff was entitled to recoyer. The jury accordingly found a yerdict for the 

plaintiff. The Supreme Court reyersed the judgment on the ground that the 

testimony in the case showed the note to be payable in New York on the arriyal 

of the parties there, so that the law of New York would goyem. 

''For, it is a well settled rule,'' said the learned court, "that where a contract 
is made in reference to another country in which it is to be executed, it must be 
goyemed by the laws of the place where it is to haye its effect." 4 Johns. 285, 
288. 

When the case came again before the Supreme Court the parol testimony that 
the payment of the note was to be made in New York was held inadmissible. The 
defendant not haying proyed the law of Jamaica, judgment was rendered in f ayor 
of the plaintiff. 

28 * * The lex lod is to goyem, unless the parties had in yiew a different place, 
hy the terms of the contract. Si partes alium in contrahendo locum respexerint. 
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nature of a privilege granted to the inf ant, these cases do not involve 
a question of capacity in any true sense, but the obligation of the 
contract, which, in accordance with the general weight of authority 
in this country, is controlled by the law of the place of performance.** 
There is no decision, however, which sanctions such a dijstinction. 
The question is actually regarded by the English and American courts 
as one relating to capacity. 

Where the question concerns not so much the consequences of in- 
fancy as the fact of infancy itself, the lex domicilii enters as a third 
factor to complicate the problem. Assuming that the lex loci con- 
tractus governs the consequences of the plea of infancy, does the same 
law decide also whether or not a person is of age T Where a party has 
reached the age of majority under the local law, the defence that he 
is still a minor under the lex domicilii would probably be denied. It 
is more doubtful whether, in the converse case, that is, where the party 
is a major under the law of his domicile, but is still a minor under 
the law of the place of contracting, the defence of infancy could be 
set up. There are dicta, but no actual decisions, to the effect that the 
law of the place where the contract was entered into should control.*" 

III. Continental Law. 
1. French Law}^ 
The capacity of French subjects is determined by French law irre- 

This is the language of Kuber^ Lord Mansfield, in Bobinson v. Bland 2 Burr. 1077, 
says, the law of the place can never be the rule, where the transaction is entered 
into with an express view to the law of another country, and that was the case 
with the contract in that cause." Kent, Ch. J., 8 Johns. 146, 149. 

24Parmele, in Wharton's Canfiict of laws, 911 ; also in note 26 L. B. A. N. S. 
769. But see Minor, 149, n. 

25 See Andrews v. His Creditors (1838) 11 La. 464; Phoenix Mut. Life Ins, Co. 
y. Simons (1893) 52 Mo. App. 357; Huey's Appeal (1854, Pa.) 1 Grant, 51. See 
also Wharton, 264-265. 

A number of cases which rejected the lex domicilii as determining the status 
of a party as a major, involved the question of the party's capacity to sue: 
Giihreath v. Bunce (1877) 65 Mo. 349; or to control a judgment: Harris v. Berry 
(1884) 82 Ky. 137; and not ordinary commercial capacity. 

20 Since the days of the statutists the view has generally prevailed on the 
continent that the personal law, formerly the lex domicilii, today more commonly 
the law of nationality (lex patriae), should determine both the status and the 
contractual capacity of parties. 

For a discussion of the views of the early jurists, see 2 Iiaind, 116-198; Burge, 
471-474; Story, 69-84. 

In the event of a change of domicile, the more general opinion favored the law 
of the actual domicile at the time of contracting and not that of the domicile of 
origin. See 2 Lain^, 199-217. So also the modem authors. See Savigny, 355; 
Bar, 317-318. 
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spective of the place where the bill or note is executed or payable.*^ The 
personal (national) law is applied also to foreigners. A party cannot 
avail himself of his foreign personal law if he has frandolently con- 
cealed the same or if its application would contravene the public policy 
of France.*^ The courts have also tended to disregard the foreign per- 
sonal law in favor of the lex loci contractii3 when the interests of a 
Frenchman, who had exercised due care, would be prejudiced by its 
application.^* 

2. German Law. 

The German law is found in article 84 of the German Bills of Ex- 
change Law of 1849, which reads as follows : 

''The capacity of a foreigner to incur liabilities under exchange 
law is to be decided accordnig to the law of the state to which he 
belongs. Nevertheless, a foreigner, incapable of contracting by ex- 
change law according to the law of his own country, is liable, with 
respect to obligations incurred within the Empire (inland), so far 
as he is so capable according to inland law.'"® 

This rule has now become the general rule governing the conflict of 
laws, for article 7 of the Introductory Act to the Civil Code provides : 

''The business capacity of a person {Geschdfisfahigkeit) is ad- 
judged according to the laws of the state to which he belongs. . . . 

"If a foreigner enters into a legal transaction in this country as 
to which he is not competent, or is restricted in his capacity, he is 
as to such transactions to be regarded as competent so far as he would 
be competent to act under the German laws. This provision does not 
apply to transactions relative to family rights and to rights of inherit- 
ance, nor to transactions disposing of real estate in a foreign 
country."" 



S7 French Civil Code, art. 3. 

28 4 Weiss, 442. 

2»Ca88. (Jan. 16, 1861) D. 1861, 1, 193; App. Bordeaux (Apr. 11, 1906) 33 
Clunet, 1119; App. Lyon (Apr. 30, 1907) 35 Clunet, 141. See also Bouteron, 224; 
4 Lyon-Caen & Benanlt, 542-543, n.; SurWUe & Arthuys, 719; Thaller, 654; 
Vincent & Penaud, 339-340; 4 Weiss, 442-443, n. 

80 The same provision is found in the Hungarian Law of 1876, art. 95 ; the 
Scandinavian Law of 1880, art. 84; the Swiss Law of Obligations of 1881, art 822; 
the Commercial Code of Serbia, art. 168; the Bussian Law on Bills and Notes, 
art 82. See 4 Weiss, 443. 

The exception to the application of the personal law was adopted in Germany 
only after a long debate at the Conference of Leipzig, on grounds of commercial 
convenience, by a vote of 10 to 9. It was aimed primarily at the special incapaci- 
ties relating to bills and notes which existed in many of the continental states. 
The wording of the exception in favor of the lex loci contractus was couched, 
however, in such broad terms as to cover all kinds of incapacity, general or special. 
See Staub, art. 84, n. 6; 2 Meili, 327-329. 

81 A similar provision exists in regard to capacity to sue or to be sued. Such 
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The above concession in favor of the lex loci contractus is restricted 
to transactions entered into in Germany.** Whenever the contract is 
executed in a foreign country, the national law of the party in question 
will control without qualification. This is true though the law of the 
foreign country should make a concession in favor of the lex loci 
contractus similar to that of the German law.** TVhere the national 
law has adopted the lex domicilii as the rule governing capacity, and 
the domicile of the party is in Germany, German law will be held to 
control.** 

3. Italian Law, 

According to article 6 of the Preliminary Dispositions of the Civil 

Code: 

''The status and the capacity of persons and the family relations 
are regulated by the law of the state of which they are subjects." 

Article 58 of the Commercial Code provides, however, that 

''The form and the essential requisites of commercial obligations 
. . . are governed, respectively, by the laws and usages of the place 
where the obligations are created. ..." 

An express reservation is made by article 58 in favor of the appli- 
cation of article 9 of the Preliminary Dispositions of the Civil Code, 
according to which the national law will govern when both parties 
have the same nationality. 

The Italian authors are divided on the question whether the "essen- 
tial requisites of commercial obligations" are to be understood as 
including capacity.** In the opinion of some,** the article refers only 
to the general objective requirements for bills and notes specified in 
article 251 of the Commercial Code, and not to capacity. 

"According to the opinion that has finally prevailed," says 
Diena,*^ "the essential requisites of commercial obligations, to which 
article 58 alludes, are all those contemplated by article 1104 of the 
Civil Code, among which is included the capacity to contract." 

The lex loci contractus wiU determine not only the capacity of for- 
eigners in Italy, but also that of Italian subjects in foreign countries.** 

capacity exists if it is conferred by the national law or hj German law. Sec. 55, 
German Code of Civil Procedure; Barazetti, 43. 

82 The place of performance is immaterial, B G (Oct. 16, 1885) 14 Clunet, 630; 
Bettelheim, 74; Staab, art 84, n. 2, 4. 

88 Bar, 669; Niemeyer, 125-126. 

84 Art. 27, Introductory Act ; Staab, art. 84, n. 3. 

8s The views of the different writers are stated in 1 Diena, Trattaio, 14-15, n. ; 
Ottolenghi, 28-43. 

88 See Ottolenghi, 37-38. 

8T 1 Diena, Trattaio, 138. 

88 3 Diena, Trattato, 53. See also Marghieri, 276 ; Olivi, 824-825, n. 
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rv. Latin- American Law. 

1. Convention of Montevideo. 

No special provision goveming capacity to contract by bill or note 
having been adopted by the Convention on Commercial Law, the 
general rule laid down in the Convention on International Civil Law 
controls. The latter adopts the law of the domicile. 

As between the Argentine Republic, Bolivia, Paraguay, Peru and 
Uruguay, by whom the above conventions have been ratified,** the 
lex domicilii is therefore the governing law.^® 

2. Argentine Law, 

The law of domicile is applied generally in the determination of 

capacity to contract. 

Article 6 of the Civil Code provides : 

'*The capacity or incapacity of persons domiciled in the territory 
of the republic, whether nationals or foreigners, is governed by the 
laws of this code, even though acts performed or property situated 
in a foreign country are involved.'' 

Article 7 of the same code provides : 

**The capacity or incapacity of persons domiciled without the terri- 
tory of the republic is governed by the laws of their respective domi- 
cile, even though acts performed or property situated in the republic 
are involved.'* 

Article 982 has the following provision : 

'*The validity or nullity of juridical acts inter vivos or of disposi- 
tions by last will, with respect to the capacity or incapacity of the 
parties, shall be governed by the laws of their respective domicile 
(Arts. 6 and 7)."" 

30 As to Argentina, see decree of December 11, 1894, in Begiatro nacional de la 
repuhliea Argentina (ano 1894, segundo semesire) 792. As to Bolivia, see decree 
of November 17, 1903, in Anuario de leyes, decreioa, resolucianes y or denes 
supremos (afio 1903) 336, and decree of February 25, 1904, in Anuario de leyes, 
decreioSf resoluciones y ordenes supremas of Bolivia (ano 1904) 134. As to Para- 
guay, see decree of September 3, 1889, in Begistro oficial de la repuhliea del 
Paraguay (1888) 110. As to Peru, see decree of November 4, 1889, in Leyes y 
resoluciones expedidas por los congresos ordinorios y extraordinarios de 1888-1889, 
coleccionadas y anotadas por el Dr. D. Bicardo Aranda (Lima, 1891) 250, 261. 
As to Uruguay, see decree of October 3, 1892, in 2 La legislacion vigente de la 
repuhliea del Uruguay, by Pablo V. Goyena (Montevideo, 1898) 1524, n. 

40 In the Commercial laws of the world, "Argentina,'' 283, 286, a statement 
is made by A. Schuler, barrister of Asuncion, that by the t«rms of the Convention 
of Montevideo its provisions are applicable subsidiarily to all other countries. 
This is incorrect, for there is no provision to that effect in the Convention. All 
the learned barrister can have meant is that in the absence of positive authority 
on a given point the rule adopted by the Convention of Montevideo would naturally 
be accepted by the courts. 

41 " A person changing his domicile from a foreign country to the territory of 
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Article 738, paragraph 1, of the Commercial Code corresponds to 
article 58 of the Italian Commercial Code, but it is clear from para- 
graph 2 of the article that it does not refer to capacity. 

3. Brazilian Law. 

Brazil did not become a party to the Conventions on International 
Civil Law and Commercial Law concluded at the Congress of Monte- 
video. In the consolidation and in the new consolidation of the 
Brazilian law^* the law of nationality was adopted as the rule govern- 
ing capacity. The Civil Code of 1916 accepts this rule. Sole para- 
graph of article 42 of the Bills of Exchange Act of 1908 qualifies the 
rule with reference to bills of exchange. It provides as follows: 

''Having capacity according to Brazilian law a foreigner is bound 
by the declaration which he signs, notwithstanding his incapacity 
according to the law of the country to which he belongs." 

Without doubt this rule applies only to contracts entered into by 
foreigners in Brazil. 

4. Chilean Law. 

Chile did not ratify the Conventions of International Civil Law and 
of Commercial Law concluded at the Congress of Montevideo. The 
principal provisions of the Civil Code relating to capacity are found 
in articles 14 and 15, which provide as follows : 

Art. 14. *'The law is obligatory upon all inhabitants of the 
republic, including foreigners. 

Art. 15. ' ' Chileans remain subject to the national laws governing 
obligations and civil rights, notwithstanding their residence or 
domicile in a foreign country, 

1. ''So far as they relate to the status of persons and to their 
capacity to execute certain acts which are to take eflPect in Chile." 

The meaning of these sections, though not clearly expressed, appears 
to be that the law of the place of contracting governs, a qualification 
of the rule being recognized as regards Chileans contracting abroad 
when the contract is to be performed in Chile. In the latter case 
Chilean law is to govern.*' 

V. Japanese Law. 

Japan has accepted the provisions of the Oerman law. Article 3 
of the Law Concerning the Application of Laws in Oeneral agrees 
with article 7 of the Introductory Act* to the German Civil Code. 

the republic, who is of full age or an emancipated minor, according to the laws 
of this code, is so considered even though he be a minor or not emancipated, 
according to the laws of his former domicile. ' ' Art. 138, Argentine Civil Code. 

4s See Carvalho, art. 25 ; B. Octavio, La capadU, 781 ; B. Octavio, Le droit, 131. 

48Fabrte, 139; Err&zuriz, 30; 1 Borja, 320; Salas, 45. 
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Article 29 accepts also the renvoi theory with the limitations laid 
down by article 27 of the Introductory Act to the German Civil 
Code." 

VI. Convention op the Hague. 

Article 74 of the Uniform Law of the Convention of the Hague 
provides : 

**The capacity of a person to bind himself by a bill of exchange 
shall be determined by his national law. If such national law declares 
the law of another state to be applicable, such latter law shall be 
applied. 

''A person who lacks capacity under the law indicated in the pre- 
ceding paragraph shall nevertheless be validly bound, if he has entered 
into the obligation within the territory of a state according to the law 
of which he would have been competent." 

VII. Discussion. 

Prom the preceding comparative study it is seen that no country 
whose law we have studied, except Argentina, applies without quali- 
fication the personal law of the parties (the lex domicilii or the lex 
patriae) in the determination of the capacity of parties to enter com- 
mercial contracts.** This is most noteworthy in view of the strong 
stand taken by continental Europe in support of the doctrine that the 
personal law should govern the capacity of parties in general. Indi- 
vidual authors, in the theoretical atmosphere of their study, have 
expressed the view that the principle of the lex patriae should not 
yield in any respect, on grounds of expediency, to the lex loci con- 
tracttts.^^ But whenever confronted with the needs of business life, 
they have not hesitated to make such concessions. This appears most 
distinctly from the resolutions adopted by international associations, 
conferences, and congresses. The Association for the Reform and 
Codification of International Law, at its session at Antwerp in 1877,*^ 
the Congress of Commercial Law held at Antwerp in 1885,*® the Con- 



^^ Minakuchi, 24. 

^^ Contra: Quebec, where the lex domicilii is applied, even though the partj 
would have capacity under the law of Quebec, where the contract was entered into. 
Jones V. Dickinson, 7 Quebec Super. Gt. 313; Lafleur, 147. 

4«Audinet, 607-609; Despagnet, 986; Ottolenghi, 16; Surville & Arthujs, 719. 

47 Bevue de droit international (1877) 411. 

The resolution adopted was as follows: "La capacity d'un Stranger en mati^e 
de lettre de change est en g&niral rSgUe d'apr^ son statut personnel, 

"Toutefois VHranger, lorsqa*il contracte des engagements se rattachant attx 
lettres de change dans un pays autre que le sien, est rSgi par les lois de ce pays, 
sans pouvoir invoguer sa loi nationale, ' ' 

48 12 Clunet, 629. 
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^ress of Commercial Law held at Brussels in 1888/^ and the Institute 
of International Law at its session at Brussels in 1885,^^ all indorsed 
the lex loci contractus as an alternative rule to the law of nationality 
whenever a party who is incompetent under his foreign personal law 
has capacity to contract under the law of the state where the contract 
is made. The Institute of International Law, at its session in Lau- 
sanne in 1888,"^ recommended a somewhat narrower rule which would 
allow the Ux loci to impose liability only in the event that the incom- 
petent misled the other party or ''grave circumstances'* existed, the 
appreciation of which was to be left to the courts. 

Several members of the Institute of International Law have sug- 
gested still other compromise systems. At the meeting of the Institute 
at Lausanne, Westlake*^^ proposed the lex loci contractus in substitu- 
tion for the lex patriae when the party who was incompetent under 
his national law was 21 years of age, and the other contracting party 
was ignorant of such incapacity. Bar*^' was of the opinion that the 
lex loci contractus should take the place of the lex patriae when the 
person dealing with the party who is incompetent acted in good faith. 
In his text-book on Private International Law, Bar expressed his view 
in the following form : 

''It is immaterial whether or not a person has capacity to bind him- 
self by bill, be that incapacity a result of a general incapacity to 
contract or not, if by the law of the place where the bill is issued the 
debtor had this capacity, and the person who sues on the bill or some 
predecessor of his in title was in good faith when he acquired the bill. 
Good faith is presumed. "" 

Ooldschmidt submitted that the contract should be sustained, not- 
withstanding an incapacity under the personal law, if it complied 
with the law governing the validity of the contract in other respects.'*^ 

In addition to the above there may be mentioned the view recently 
expressed by Professor Jitta, one of the most distinguished writers on 
the subject of the conflict of laws. In his opinion the capacity to 
contract by bill or note should be governed by the law of what he 
terms "the fiduciary place of issue," by which he means the law of 
the place of issue mentioned in the bill or note, or the law of the 
party's domicile, if he fails to insert the place where his contract is 

*• 4 Weiss, 444. 

50 8 Annuaire, 97. 

61 10 Annuaire, 103-104. 

52 10 Annuaire, 102. 

M 10 Annuaire, 96. 

54 Bar, 668, n.; see also 7 Ehrenberg's Handbuch^ 382. 

55 See 10 Annuaire, 80-81. 
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executed, or the law of the state in which a person exercising a trade 
or profession has his place of business or o£Sce.^* 

As the question before us has nothing to do with the performance of 
the contract, the lex loci solutionis can apply only on one of two 
theories, either that it represents the siUis of the obligation, or that 
it expresses the probable intention of the parties. That neither of 
these positions is tenable as regards the formal and essential requisites 
of bills and notes will be shown in another part of this work. The 
same is true with respect to capacity. In this place the bare state- 
ment must su£Sce that the intention theory as such is inapplicable to 
capacity. Before there can be a legal intent, there must be capacity 
to form such intent ; and such capacity, in the very nature of things, 
can be conferred only by law. This is admitted by the decisions of 
the courts of all countries, apart from a few dicta in this country,*^ 
and by all text-writers. Thus, there remain for our consideration, 
the lex loci contractus, and the lex domicilii or the lex patriae. 

The objection to the strict application of the personal law in com- 
mercial contracts has been expressed by Burge in the following words : 

'*The obstacles to commercial intercourse between the subjects of 
foreign states would be almost insurmountable if a man must pause 
to ascertain, not by the means within his reach, but by recourse to 
the law of the domicile of the person with whom he was dealing, 
whether the latter had attained the age of majority, and, consequently, 
whether he was competent to enter into a valid and binding con- 
tract."" 

As between the unqualified lex domicilii and that of the lex loci 
contractus, the balance of convenience would clearly favor the latter. 
The real question at issue is whether a compromise system between 
the personal law {lex domicilii or lex patriate) and the lex loci con- 
tractus, in the form in which it obtains in France or Gtermany,** or 
in one of the other forms suggested above, is not preferable to that of 
the lex lod contractus pure and simple, which is the rule in the United 
States and Italy. 

Supporters of the compromise system believe that the personal law 
should not be discarded in its entirety and that the needs of commerce 
can be sufficiently met by certain concessions to the law of the place 
where the contract was entered into. 

Little argument is needed to show that neither the French nor the 

M 2 Jitta, 53. 

ST See Mayer v. Bache (1909)*77 N. J. L. 681, 75 Atl. 235; BaaUea ^ Calandra 
V. Spagnuola (1910) 80 N. J. L. 88, 77 Atl. 531. 
58 2 Burge, 477. 
M Ante, pp. 65-67. 
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German system can be approved. The French courts have been in- 
clined, in the case of contracts made in France, to protect French sub- 
jects acting with due care against the incapacity of the other contract- 
ing party existing under the lex patriae. The objection to this quali- 
fication of the personal law is the distinction made between citizens 
and foreigners. If the security of commerce demands that an in- 
capacity existing under foreign law shall not be set up, the same rule 
should be applied to citizens and foreigners alike. The Qerman law 
is equally arbitrary. It applies the lex loci to transactions entered 
into in Germany when it will bind the party who is incompetent under 
his personal law, but does not recognize that a German subject who 
has made a contract abroad can be held under like conditions. The 
giving of such a privileged position to citizens is in violation of that 
principle of equality which is fundamental in the conflict of laws. 

The recommendation of the Institute of International Law adopted 
at its session at Lausanne is open to the serious objection of indefinite- 
ness; for the lex loci contractiLs is to apply when '* grave circum- 
stances" exist, the appreciation of which is to be left to the courts. 
Such a qualification is entirely too vague to serve the purpose of 
commercial security. 

The compromise system that has the weightiest support^® allows the 
application of the lex loci contractus whenever it will sustain the con- 
tract of a party who is incompetent under his personal law. Of the 
individual views above mentioned, those of Westlake and Bar do not 
differ essentially from the compromise view just stated. Both would 
require, for the application of the local law, that the party dealing 
with the incompetent shall have been ignorant of the latter 's incom- 
petency (Westlake) or shall have acted in good faith (Bar), Westlake 
requiring in addition that the incompetent be 21 years of age. Meili 
regards the rule suggested by Bar as the best, and as satisfying all 
** rational commercial needs. "•^ Gtoldschmidt'^ properly remarks, 
however, that the condition of good faith opens the door wide to 
difficult questions of fact and that, because of this, such a rule forms 
too unstable a basis for the security of international relations. The 
same objections may be raised also against Westlake 's proposition. 

Goldschmidt's view differs from that of the majority before men- 
tioned in his substitution of the law governing the contract for that 

<)o It will be recalled that it was recommended by the Association for the Bef orm 
and Codification of Law (1887) ; by the Congress of Commercial Law of Antwerp 
(1885) ; by the Congress of Commercial Law of Brussels (1888) ; by the Institute 
of International Law (1885) ; and by the Convention of the Hague (1912). 

«i 2 MeUi, 326. 

«2 10 Annuaire, 91. 
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of the lex loci contractus. In a state or country which has adopted 
the lex loci solutionis or the '4aw intended by the parties" for the 
determination of the validity of contracts, a person who is competent 
under such law would be bound under this rule notwithstanding the 
fact that he is incompetent under the lex domicilii and the lex loci 
contractus. 

For practical purposes it may be said, then, that there are only two 
leading views involving a compromise between the personal law and 
the lex loci contractus: (1) The majority view, which sustains the 
contract, as far as capacity is concerned, if it satisfies either the per- 
sonal law or that of the place of contracting; and (2) Qoldschmidt's 
view, which regards the contract as valid if it complies with the 
requirements of the personal law or with those governing the contract 
in other respects. Widely differing from, these is the view entertained 
by Jitta, according to which the law of the place of issue mentioned 
in the instrument is to govern, and only in the absence of such an 
indication the law of the domicile, or, in the case of a merchant or a 
professional man, the law of the state in which he has Us place of 
business or office. 

What are the merits of these views as compared with the American 
and Italian rule, which supports the lex loci contractus? 

A recent writer*' justifies in the following manner the application 

of the lex loci contractus so far as it relates to business contracts : 

''In an age when time is precious it would be intolerable in civic 
life, and business would be at a standstill, if in every transaction of 
daily occurrence one had to stop and ask the other party to a contract 
what his nationality was, where he had been bom, where he was domi- 
ciled, how long he had lived in the country of his domicile, what his 
age was, and, if the person were a woman, whether she was married 
or unmarried, where her husband resided, and how long he had resided 
there; and, in fact, to inquire into the whole history of the person. 
And even then the question of the person's capacity would still be 
uncertain, until and unless an expert on foreign law had been con- 
sulted. A rule of law which would lead to such a state of affairs 
would be not only intolerable, but also unjust, not only to the party 
that had to make all those inquiries, but also to the other who had 
to be subject to the 'cross-examination.' The adoption of the lex loci 
contractus in cases of business contracts is therefore based on neces- 
sity and justice, which must be the foundation of every rule of law. ' ' 

In behalf of the lex loci contractus the following words of Justice 

Gray, from his opinion in MUliken v. Pratt, ^^ may also be quoted : 

"In the great majority of cases, especially in this country, where 
it is so common to travel, or to transact business through agents, or 

«8 Cheng, 71. 

«4 (1877) 125 Mass. 374, 382, 28 Am. Rep. 241. 
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to correspond by letter, from one state to another, it is more just, as 
well as more convenient, to have regard to the law of the place of the 
contract, as a nniform rale operating on all contracts of the same 
kind, and which the contracting parties must be presumed to have in 
contemplation when making their contracts, than to require them at 
their peril to know the domicile of those with whom they deal, and 
to ascertain the law of that domicile, however remote, which in many 
cases could not be done without such delay as would greatly cripple 
the power of contracting abroad at all.*' 

Surge adds the following consideration :°" 

*'But if the principle be correct that the lex loci contractus ought 
to determine the validity of a contract when that validity depends 
on the capacity of the contracting party, it must be uniformly applied 
whether the law prevailing in the domicile be that which capacitates 
or incapacitates. For it would not be reasonable that two different 
laws should be applied to one and the same contract, and that the 
liability of one of the parties should be decided by the lex loci con- 
tractus and that of the other by the lex loci domicilii.'' 

In connection with the foregoing quotations it must be borne in 
mind that Justice Gray and Burge discuss the problem purely as a 
judicial question, and do not express any view upon it from the 
standpoint of legislation. Story calls attention to the difference 
between the two viewpoints. Commenting upon a statement in Saul 
V. His Creditors,^^ he says : 

*'The case first put seems founded upon a principle entirely repug- 
nant to that upon which the second rests. In the former case, the 
law of the place of the domicile of the party is allowed to prevail, in 
respect to a contract made in another country. In the latter case, the 
law of the place where the contract is made, is allowed to govern 
without any reference whatsoever to the law of the domicile of the 
party. Such a course of decision certainly may be adopted by a 
government if it shall so choose. But then it would seem to stand 
upon mere arbitrary legislation and positive law, and not upon prin- 
ciple. The diflSculty is in seeing how a courts without any such posi- 
tive legislation, could arrive at both conclusions. General reasoning 
would lead us to the opinion that both cases ought to be decided in 

«5 Vol. 2, p. 483. 

^* The passage referred to was the following : 

''But reverse the facts of this case, and suppose, as is the tmth, that our law 
placed the age of majority at twenty-one; that twentj-flve was the period at which 
a man ceased to be a minor in the country where he resided ;^ and that at the age 
of twenty-four he came into this state, and entered into contracts; — would it be 
permitted that he should, in our courts, and to the demand of one of our citizens, 
plead, as a protection against his engagements, the laws of a foreign country, of 
which the people of Louisiana had no knowledge, and would we tell them that 
ignorance of foreign laws, in relation to a contract made here, was to prevent 
them enforcing it, though the agreement was binding by those of their pwn state f 
Most assuredly, we would not." Saul v. Hi8 Creditors (1827, La.) 5 Mart. N. S. 
569, 597-598. 
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the same way, that is, either by the law of the domicile of the party, 
or by that of the place where the contract is actually made. Many 
foreign jurists maintain the former opinion, some the latter."®^ 

As a judicial question it might naturally be felt that an alternative 
rule in the form of the foregoing compromise systems could not be 
adopted by our courts without the aid of positive legislation and that 
a choice had to be made between the lex domicilii and the lex lod 
contractits. In one or two instances, it is true, English and American 
courts have sanctioned an alternative rule either actually or in effect. 
For example, the English case of In re Hellmann's WilV^ held that a 
legacy under an English will might be paid to a German legatee on 
his attaining full age according to English law or according to the law 
of Germany, whichever first happened. The American courts, in their 
eagerness to uphold contracts against the defence of usury, have al- 
lowed the parties to contract with reference to the law of the place 
of making or with reference to that of the place of performance or 
even with reference to the law of a third state with which the contract 
was connected.^* But these cases represent outstanding exceptions in 
the conflict of laws to the general attitude of Anglo-American courts. 
They have declined to sanction a rule in the alternative even in the 
matter of the formal requiren^ents of instruments,^® in regard to which 
the maxim locus regit (ictum in a permissive sense has been recognized 
on the continent for centuries. This maxim has since been adopted 
by statute in England as regards wills disposing of personalty, and in 
many jurisdictions of this country as regards both wills and deeds. 
A will of personal property is valid under these statutes if it satisfies, 
as regards formal execrution, the law of the testator's domicile or that 
of the place of execution ; and a will devising realty or a deed of land, 
if it conforms to the law of the situs or to the lex loci actus. In like 
manner it might be provided by statute that a legal transaction or, 
to narrow the question to the subject under consideration, a commer- 
cial contract, shall be valid, as regards capacity, if it meets the require- 
ments of the law of the place of execution or those of another state, 
be that law the lex domicilii or the lex loci solutionis. But is there 
a sufficient reason for the adoption of such an alternative rule in this 
instance ? 

«7 story, 96-97. 

«8 (1866) L. B. 2 Eq. 363; 14 Wkly. Rep. 682. 

99 Miller v. Tiffany (1863) 1 Wall. 298, 17 L. E. 540; Arnold v. Potter (1867) 

22 Iowa, 194; Green v. Northwestern Trust Co. (1914) 128 Minn. 30, 150 N. W. 
229; Scott v. Perlee (1883) 39 Ohio St. 63. 

70 See Stanley v. Bemes (1830) 3 Hagg. Eccl. 373; Moultrie v. Hunt (1861) 

23 N. Y. 394. 
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Field recommends the lex loci contractus as the rule goveridng 

capacity to contract. He states :" 

**The civil capacities and incapacities of an individual in reference 
to a transaction between living persons, except so far as it affects 
immovable property, . . . are governed by the law of the place where 
the transaction is had, whatever may be his national character or 
domicile." 

In answer to the continental writers who dwell upon the incon- 
venience which would result from a fluctuating rule of capacity upon 
every accidental change of the person or of his movable property, he 
says: 

**The inconvenience of a fluctuating rule is an inconvenience to the 
individual only, requiring him to ascertain and conform to the law 
of the place where he may be. It is the most convenient form 
for facilitating conmiercial transactions and the administration of 
justice."'^ 

These words were written before the Institute of International Law 

an4 the international commercial congresses above mentioned had 

indorsed the view upholding a commercial contract with respect to 

capacity if it satisfied either the personal law or the law of the place 

where the contract was made. It is interesting to note, therefore, that 

Field had reached the same result, in an independent way, as regards 

foreign infants. With respect to them he suggested the following 

exception : 

**543. No transaction had by a foreigner, being one between living 
persons, is voidable on the ground of his infancy, except so far as it 
may affect immovables, if either the law of his domicile, or the law 
of the place where the transaction is had, sustains .his capacity." 

In comparing the merits of the compromise systems put forward on 
the continent with those of a system applying exclusively the lex loci 
contractus, the difference in the point of view between the continental 
and American law must be clearly borne in mind. On the continent 
the established rule governing capacity is considered, as a matter of 
principle, the personal law (the lex patriae or the lex domicilii). 
The only question as regards the capacity to execute bills and notes, 
therefore, is whether the personal law should not yield on grounds 
of commercial convenience, at least in part, to the law of the place 
where the contract is made. The problem assumes quite a different 
aspect in the United States, where the simplicity and convenience of 
the lex loci contractus as the governing law have seemed so manifest 
as to overshadow completely the claims of the lex domicilii.'^^ Although 

71 Sec. 542. 

"p. 380. 

7» The majority of an infant for the purpose of receiving his property from his 
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a uniform law would raise the question in a somewhat different form 
by reason of the fact that it would be concerned chiefly with inter- 
national rather than with interstate relations,^^ nevertheless the person 
proposing the change would have the burden of proving the desira- 
bility of modifying the present law so as to sustain a bill or note, as 
regards capacity, when the party in question, though incompetent 
under the lex loci contrctctus, has capacity under the lex domicUii. 

All partisans of the lex domicilii having been compelled, on grounds 
of comimercial convenience, to admit the necessity of the application 
of the lex loci contractus, as regards capacity to enter commercial 
contracts, when such law is unfavorable to a given party, the question 
next arising is why the same law, rather than the lex domicilii, should 
not govern also when it is favorable to such party. The main argu- 
ment advanced by continental writers in support of the lex domicilii 
in the matter of capacity is the following, — that rules of law which 
are concerned with capacity to act have for their object the protection 
of the parties against loss by their own acts. 

*'This care for the person must be a permanent one," says Bar,^' 
if it is to have effect; it extends, therefore, to all persons who per- 
manently belong to the State, t.6. who are domiciled there.'* 

In other words, it is because of the uniform and permanent pro- 
tection which the parties need and which the lex domicilii, ex hy- 
pothesi, is best able to afford, that its claim to a preference over any 
other law is urged. But if the lex domicilii must yield to the lex loci 
contractus in all commercial contracts in the interest of commercial 
security, it fails to afford the very protection which its adoption was 
intended to give. Under these circumstances there remains no real 
basis for its application. For it must be remembered that the lex loci 
contractus is put forward by most of the advocates of the compromise 
view as an alternative rule entitled to extraterritorial recognition and 
not merely as an exception to the lex domicilii, resting upon the public 
policy of the state where the contract is made, and hence having only 
an intraterritorial effect.^* If the lex loci contractus be adopted as 

guardian is determined, however, by the lex domicilii. Woodward v. Woodward 
(1889) 87 Tenn. 644, 11 S. W. 892. 

74 The N. I. L. has unified the law of bills and notes in this countrj to all 
intents and purposes. 

T» p. 306. 

T« It would be otherwise if the French view were adopted, according to which 
a foreigner contracting with a French subject in France, the latter being in the 
exercise of due care, cannot take advantage of an incapacity existing under his 
personal law. Such a qualification of the personal law, which is based solely on 
the ground of policy which has for its object the protection of subjects, would 
not be recognized by the courts of other states. 



LAW GOVEBNING CAPACITY 79 

the ^veming rule when it will sustain the contract, the logic of the 
situation and sound principle demand that it control also when its 
application will defeat the contract." 

In the absence of a willingness on the part of the American law to 
accept the lex domicUii as the law governing both status and capacity, 
its introduction as an alternative rule with the lex loci in the matter 
of commercial capacity can be justified only on grounds of expediency 
based on a desire to sustain contracts. What does sound policy re- 
quire in this regards The statutes relating to the formal execution 
of wills and deeds fall short of giving any support to the proposition 
under discussion, for neither the English nor the American statutes 
include contracts. Even if it were conceded, for the sake of argument, 
that the reasons or policy which led to the adoption of these statutes 
apply with equal force to contracts, it would not follow that they 
would embrace capacity as well. There is a fundamental distinction 
between capacity and formalities, and a policy applicable to the one 
may have no bearing upon the other. Before the statutes referred 
to were passed, a will of personal property not executed in the form 
prescribed by the law of the testator's domicile at the time of death 
was void, even though it conformed to the law of the testator's domi- 
cile at the time of execution and to the law of the place of execution.^' 
A will or deed disposing of realty was null and void unless it satisfied 
the law of the state in which the property was situated."" Following 
the continental practice, many American legislators felt that the 
validity of a will or deed, as regards formal execution, should be 
recognized, under an alternative rule, if the testator or grantor had 
followed the requirements of the law of the state in which the will or 
deed was executed. The rule of locus regit actum which was thus 
sanctioned sprang from a desire to facilitate international inter- 
course.®^ Its sole object is to free the parties from the embarrassments 
which may follow if they must clothe their legal transactions at their 
peril in a form prescribed by a law to which they have no ready access 
at the time. 

The situation is quite different as regards capacity. The question 

7T < < There is, no donbt, much to be said for a thorough-^^oing application of the 
lex loci actus to rule capacity to undertake these obligations, such as prevails in 
the jurisprudence of England and in that of the United States, although it does 
not suit the circumstances of the continent of Europe, and maj, as intercourse 
increases, soon bring disadvantages even to England and to the United States." 
Bar, 665. 

f 9 Stanley v. Bemes (1830) 3 Hagg. Eccl. 373; Moultrie v. Hunt (1861) 23 

N. Y. 394. 

7» Succession of Hasling (1905) 114 La. 294, 38 So. 174. 

80 See 2 Lain6, IIQ et seq. 
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here is whether a party who is incompetent under the lex loci con- 
trctcttis, which applies on principle, shall be bound nevertheless if he 
is competent to contract under the law of his domicile or the law of 
some other state that is deemed to govern the validity of contracts in 
other respects. Before an answer can be given, the question must be 
considered in its broader aspects. It raises many grave problems 
involving the basic theory of the rules of private international law. 
If a rule in the alternative is proper in the matter of commercial 
capacity because of its tendency to give stability to international 
transactions, why should not the same policy require its extension 
to capacity in general^ And if the rule is expedient in matters 
relating to capacity and form, why should it not also be applied to 
the other essential requirements of contracts and, indeed, to those 
of all other legal transactions? Heretofore it has been generally taken 
for granted in the science of private international law that a unitary 
rule governing each legal relationship would best answer the needs 
of an international community. The maxim locus regit actum has 
constituted the only exception in matters of formal requirements ; and, 
according to some writers,®^ even this rule has lost its original per- 
missive character and has become a unitary and mandatory rule. 
Must it be conceded today that the aim of the science of the conflict 
of laws to discover unitary rules for the solution of the problems 
arising from the diversity of legal systems has so far failed of accom- 
plishing its object that international justice would be promoted if the 
validity of legal transactions in general, as regards capacity, form 
and legality, were sustained upon principles of the broadest liberality 1 
The writer is of the opinion that the adoption of alternative rules 
in matters affecting the validity of legal transactions would afford, 
at least in some instances, more satisfactory results than it is possible 
to attain as long as a unitary rule must be found. Abundant proof 
of this fact is furnished by the cases and in the juristic literature 
dealing with the essential validity or legality of contracts. The vast 
bulk of the case law and also the almost perfect consensus of opinion 
on the part of continental and English writers on the subject of the 
conflict of laws are to the effect that a contract is valid if it meets 
the requirements of the law with reference to which the parties must 
be deemed to have contracted.^* In most of the decided cases, the law 
of the state that would sustain the contract was found to be the appli- 

81 See Buzzati, 142 et seq, 

82 The law of the English courts, of the Federal courts, and of each of the 
state courts is stated in a series of articles by Professor Beale on What law governs 
the validity of a contract (1909-10) 23 Harvard Law Review, 1, 79, 194, 260. 
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catory law and not infrequently a presumption was raised that the 
parties contracted with reference to such law.^ With the recognition 
of the propriety of alternative rules in the conflict of laws, such cases, 
which now rest upon an unsatisfactory basis, would present no dif&- 
culties whatever. Neither the territorial theory, which underlies the 
doctrine of the lex loci contractus, nor the intention theory, which is 
now dominant so far as it applies to contracts, leads to. satisfactory 
results, as the actual state of our law sufSciently attests. A rule to 
the effect that the validity of a contract as regards capacity, form, 
and legality should be recognized if it satisfies the lex loci contractus 
or the law of some other state with which the contract has an intimate 
relation might, with proper limitations, furnish a more secure basis 
for international transactions than has existed heretofore. 

As for bills and notes, an alternative rule cannot be applied to 
matters of form or legality for the reason that the obligations created 
by such instruments depend upon, and are therefore inseparable from, 
its formal and essential requirements, as will be shown below ; and an 
alternative rule cannot possibly control the obligation of contracts. 
Limited, however, to capacity, a rule which would sustain a bill or 
note, or a particular contract thereon, if it satisfied either the lex lod 
contractus or the lex domicilii, would not only be practicable, but 
would possess certain advantages over the unitary rule of the lex loci 
contractus. It would promote the negotiability of such instruments 
by giving to the contracts of the different parties another chance of 
validity. It would also bring the Anglo-American law, so far as it 
can be done, into harmony with the best thought on the subject in 
continental Europe. 

Nor would the rule suggested constitute an injustice to the party 
obligated. True, he cannot escape liability under it unless he lacks 
capacity under both the lex domicilii and the lex loci contractus; but 
the justice or injustice of a rule cannot be determined from the point 
of view of a party who is desirous of avoiding his obligations. A 
person who, though domiciled in one state, wishes to transact business 
in another, cannot in good conscience complain of a rule which enables 
him to do so more effectively by increasing his capacity to contract. 

As against the advantages before mentioned there must be offiset, 
however, certain disadvantages which inhere in every alternative rule. 
The lex loci contractus as such has simplicity and certainty in its 
favor. These important qualities would be lost by the adoption of 
the lex domicilii as an alternative rule, for the latter might raise the 

88 See for example, Pritchard v. Norton (1882) 106 U. S. 124, 1 Sup. Ct. 102, 
27 L. E. 104. 
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issue of domicile in every ease in which a party is incompetent under 
the law of the place where the contract is made. If the question is 
to be considered solely from a national aspect, the author is obliged 
to admit that a sufficient case in favor of the lex domicilii as an alter- 
native rule in the above sense has not been made out. 

The author would submit, however, that any legislation dealing 
with the conflict of laws, especiaUy all statutes relating to negotiable 
paper, should, so far as may be consistent with national interests, 
maintain an international point of view, with the object of bringing 
about a greater harmony in the rules of the conflict of laws of the 
different countries. Each rule should be tested not only with respect 
to its local operation but also with respect to its international efFect. 
Unless the national interests are of paramount importance that rule 
should be adopted which would bring our law more nearly into har- 
mony with the law existing in other countries. If the emphasis is 
placed exclusively upon the local interests, to the exclusion of aU 
broader or international considerations, there is no reasonable basis 
for the hope that the differences now existing in the rules of the con- 
flict of laws in the different countries will gradually disappear. In 
the light of the existing law in the different countries there can be no 
doubt, from an international point of view, that the adoption of a 
rule which will sustain commercial contracts, as regards capacity, if 
such capacity exists under the personal law {lex domicilii) or under 
the lex loci contractus, should be approved. While the adoption of 
such a rule in the alternative will not bring about complete uniformity, 
in view of the fact that so many countries determine the personal law 
by the lex patriae instead of by the lex domicilii, a step forward will 
have been taken toward the unification of the rules of the conflict of 
laws on the subject of capacity. 

If the principle of an alternative rule is to be sanctioned, why 
should not the law governing the contract in general, rather than the 
lex domicilii, be accepted as the alternative rule, as Goldschmidt 
suggested before the Institute of International Lawf Gbldschmidt 
assumed that the law of the place of performance would govern the 
contract in general (apart from capacity and form), and such is still 
the German law** and the prevailing rule in this country.** Why 
should a party who is incompetent under the lex loci contractus not 
be regarded in jurisdictions following the above rule as competent 
to contract if he possesses such capacity under the law of the place 

8* See B G (July 4, 1904) 15 Niemeyer, 285; R G (Apr. 26, 1907) 18 Niemeyer, 
177. 

85 See article by Professor Beale in 23 Harvard Law Review, 79, 194. 
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of. performance f If the Uniform Act adopts the lex loci contractus, 
and not the lex loci solutionis as the rule controlling the validity and 
obligation of bills and notes, no ground will be left upon which 
Qoldschmidt's proposition can stand. The only other law that could 
possibly control the contract would be the personal law, on the theory 
that the parties must be deemed to have contracted with reference to 
such law. This would make Gtoldschmidt's rule coincide with the 
one discussed above. But if the Uniform Act should follow the weight 
of authority in this country and accept the lex lod solutionis as the 
law determining the validity and obligation of contracts, Gtold- 
schmidt's suggestion would have great force. The problem would 
then be whether the lex loci solutionis should supplant the lex domicilii 
as the alternative rule with the lex loci contractt^, or whether the 
Uniform Act should go still further in its liberality and support a 
bill and note, if capacity exists under the lex loci contractus, the lex 
domicilii, or the lex loci solutionis. 

In the foregoing discussion the assumption has been that the per- 
sonal statute was controlled by the law of domicile instead of that of 
nationality, but this assumption is no longer accurate. Since the 
middle of the last century most of the continental countries and some 
of the South American countries®* and Japan have accepted the lex 
patriae as the rule governing status and capacity. This change, which 
was made largely on account of political instead of purely juridical 
considerations, cannot be justified from the standpoint of private law. 
Without going into the arguments pro and con, it must be sufficient 
merely to state that the law of nationality is not acceptable either in 
England or in the United States as a substitute for that of domicile. 

Whether the lex lod contractus be adopted as an absolute rule or 
as a qualified rule in one of the alternative forms suggested, its mean- 
ing remains to be determined. On the continent it signifies generally 
the law of the place where the signature is attached.^ In England 
and the United States, inasmuch as the contract is not complete until 

Min South America juridical opinion seems to be greatly divided. The issue 
was raised sharply at a meeting of the International High Commission at Buenos 
Ajres in 1916 in connection with the discussion of the Convention of the Hague 
and of the Uniform Law relating to bills of exchange and promissory notes. No 
agreement could be reached and the matter was postponed until the next confer- 
ence. See Sen. Doc. 739, 64th Congr. 2d sees. 113. See also Alia Comisidn Inter- 
nacional, Consejo Central Ejecutivo. Estudio sohre una legialaci^n uniforme en 
materia de letras de cambio y pagarSs en las nadonee Americanas (Washington, 
Imprenta del Oohiemo, 1917) 22-42, 303-308. 

87 Audinet, 609-610; Bar, 671 ; Bettelheim, 76; 2 Grunhut, 572, n. 14. See also 
Staub, art. 84, n. 2, 4. 
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the delivery of the instnunent, it means the place of delivery.** But 
what if, on the continent, the place mentioned in the instmment is 
not the place where the signature was actually afSxed, and if, in the 
United States, that place is not the actual place of delivery? Conti- 
nental law is not settled on the point. The question arises more 
frequently in connection with the formal execution of a bill or note, 
or with the obligation arising therefrom. It may arise, however, in 
connection with capacity whenever the personal law is qualified by 
that of the lex loci contractus. In the matter of capacity most authors 
contend that the law of the place where the signature is actually 
afSxed should control, and not the law of the place indicated in the 
instrument. They would hold this to be true even as to a holder in 
due course. To allow an incompetent person to confer capacity upon 
himself by the simple expedient of dating the instrument or contract 
from a place according to whose law he would have capacity is re- 
garded by them as opposed to sound public policy.** 

The place where the signature is actually attached will on principle 
control also as regards the formal requirements ;*^ but where the law 
of the place indicated in the instrument imposes a stricter liability 
than that of the place where the signature is actually affixed, the party 
will be held in favor of any holder taking the instrument without 
knowledge of the facts.*^ 

What has just been stated concerning the formal execution of bills 
and notes applies likewise to the meaning of the Ux loci actus in con- 
nection with the obligation of the different contracts placed thereon.** 
If no place is indicated, a party will be liable in accordance with his 
lex domicilii unless he can show that the holder had knowledge of the 
place where the instrument was actually executed; in that event the 
law of the latter place will govern.** 

In this country the place from which a bill or note or an indorse- 
ment is dated, is deemed prim4i fade the place of delivery.** With 

S8 B. E. A. sec. 21 ; N. L L. sec. 16. 

•• Bettelheim, 77; 3 Diena, Traitato, 52; 2 Gronhut, 570, n. 6; 2 Meili, 327. 

Some would protect the holder in due course. See Bar, 688; also decision of 
Supreme Court of the Empire (Jan. 15, 1894) 32 B G, 118. 

•0 Bettelheim, 108-109; 1 Meyer, 650; Minakuchi, 61; Staub, art. 85, n. 3. 

•1 32 B G, 118; Bettelheim, 109; 2 Grunhut, 572; 1 Meyer, 651, 2 Meyer, 368; 
Minakuchi, 62. Staub favors the law of the place where the signature is actually 
attached: art. 85, n. 3. 

MBettelheim, 159; 1 Meyer, 655; 2 Meyer, 373; Minakuchi, 104-105; Otto- 
lenghi, 216. 

MBettelheim, 159; 1 Meyer, 655, 2 Meyer, 373. 

9*Lennig v. Balston (1854) 23 Pa. St. 137; Second National Bank v. Smoot 
(1876, D. Columbia) 2 MacArthur, 371; Parks v. Evafis (1879, Del.) 5 Houst 576. 
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respect to a holder in due course this presumption is conclusive.*" 
Where the indorsement does not indicate the plac0 at which it is pre- 
sumptively made, i.e., delivered, but the original instrument contains 
such an indication, the indorsement will be deemed made at that 
place;** and if a party has capacity under such law, he will be es- 
topped, as to a holder in due course, to show that he had no capacity 
under the law of the state where the indorsement was made in f act.®^ 

The law of the ** fiduciary place of issue"*® was proposed by Jitta 
as the governing rule. Although it bears a slight resemblance to the 
American law above set forth, it differs from the latter too profoundly 
to be of any practical value in the framing of a uniform law for the 
United States. 

The rules of the American law with respect to the meaning of the 
lex loci contracttis should be retained. 

^^Toivne v. Bice (1877) 122 Mass. 67; Quaker City Nat. Bank ▼. Showacre 
(1885) 26 W. Va. 48; Chemical Nat. Bank v. Kellogg (1905) 183 N. Y. 92, 75 
N. E. 1103, 2 L. R A. N. S. 299, 111 Am. St. Eep. 717. 

•e N. I. L. sec. 46. 

VI Chemical Nat. Bank v. Kellogg (1905) 183 N. Y. 92. 

08 For explanation see ante, pp. 71-72. 



CHAPTER II: FORMAL AND ESSENTIAL 

VALIDITY 

I. In General. 

The Hagpie Convention requires a bill or note to be designated as 
such, the provision being intended to give to the instrument an ear- 
mark which will readily identify it.** The bill or note must indicate 
also the date, the place of issue, and the name of the payee.^^ Anglo- 
American law is different in all of the above respects. 

The only form of acceptance recognized by the Convention of the 
Hague is an acceptance upon the face of the bill itself.^*^ In England 
and the United States it need not be upon the face of the bill.^** 
Under the Uniform Negotiable Instruments Act it need not even 
appear on the bill.^*' An unconditional promise in writing to accept 
a bill before it is drawn is deemed an actual acceptance in favor of 
every person, who, on the faith thereof, receives the bill for value.^** 

In England a bill or note may be void for want of a stamp.^®^ The 
Hague Convention prohibits its members specifically from subordi- 
nating the validity of engagements assumed in matters of bills and 
notes to a compliance with the stamp laws, and authorizes them only 
to suspend the exercise of the rights conferred until the prescribed 
stamp duties have been paid.**' 

What is the rule in the conflict of laws governing the formal validity 
of a bill or note 1 

9* According to art. 2 of the Convention, any contracting state may prescribe, 
however, that bills of exchange issued within its territory which do not bear the 
designation ''bill of exchange" shall be valid, provided they contain the express 
indication that they are payable to order. 

100 Art. 1, Uniform Law. 

Where a bill of exchange does not bear the name of the place of issue it is 
deemed to have been drawn at the place designated beside the name of the drawer. 
Art. 2, Uniform Law. 

101 Art. 24, par. 1, Uniform Law. 

102 B. E. A. sec. 17 (2) (a). 
108 N. I. L. sec. 134. 

104 N. I. L. sec. 135. 

105 See Stamp Act, 1891, 54 & 55 Vict. ch. 39. 

106 Art, 19, Convention. 
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II. Anolo- American Law. 

1. English Law. 

The rules of the English law are contained in section 72 of the Bills 
of Exchange Act, which provides as follows : 

** Where a bill drawn in one country is negotiated, accepted or pay- 
able in another, the right, duties and liabilities of the parties thereto 
are determined as follows : 

(1) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue, and the validity as regards 
requisites in form of the supervening contracts, such as acceptance 
or indorsement, or acceptance supra protest, is determined by the law 
of the place where such contract was made. 

"Provided that: 

(a) Where a bill is issued out of the United Kingdom it is not 
invalid by reason only that it is not stamped in accordance with the 
law of the place of issue. 

(b) Where a bill, issued out of the United Kingdom, conforms, as 
regards requisites in form, to the law of the United Kingdom, it may, 
for the purpose of enforcing payment thereof, be treated as valid as 
between all persons who negotiate, hold, or become parties to it in the 
United Kingdom. ' ' 

Proviso (a) is restricted in its application by the words ** where a 
bill drawn in one country is negotiated, accepted or payable in an- 
other," so that it would not cover the case where suit is brought in 
England upon a bill drawn, negotiated, accepted and payable in a 
foreign country .^^^ So far as it is applicable, the act adopts the rule 
laid down by some of the English courts which have declined to 
enforce the revenue laws of a foreign country. 

Proviso (b) departs from the ordinary rules governing the formal 
validity of contracts in the conflict of laws. Although the lex loci 
contracttis is not satisfied as regards requisites of form, a foreign 
contract shall be regarded as valid as between persons who negotiate, 
hold, or become parties thereto in the United Kingdom for the purpose 
of enforcing payment thereof, provided it conforms to the laws of 
the United Kingdom. The proviso will probably be held to apply 
also to foreign acceptances and indorsements. Under this proviso, as 
its words imply, a party who has drawn, accepted, or indorsed a bill 
or note in a foreign country cannot be held in England unless his 
contract satisfies the lex loci contractus. A mandatory, not merely 
a permissive, effect is thus given by the Bills of Exchange Act to the 
rule locus regit actum, proviso (b) constituting but a partial exception. 

2. American Law. 

There are comparatively few cases discussing the question of the 

i<^ See Jatne8 v. Catherwood (1823) 3 D. ft B. 190. 
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formal validity of bills and notes. Those dealing with the matter 
have usually involved the validity of an oral acceptance of a bill of 
exchange, or the validity of bills and notes not complying with stamp 
requirements. The two leading cases on the subject of oral accept- 
ances are Scudder v. The Union Nationdl Bank of Chicago,^^^ and 
Hall V. Cordell}^^ In the former it was held that an oral agreement 
made in Illinois to accept a draft previously drawn upon the promisor 
at St. Louis, being valid by the law of Illinois, would support an action 
against the promisor or acceptor of the draft notwithstanding that 
by the law of Missouri, where the draft was payable, such oral promise 
was not sufficient. In the opinion of the Supreme Court of the United 
States, speaking through Mr. Justice Hunt : 

^'Matters bearing upon the execution, the interpretation, and the 
validity of a contract are determined by the law of the place where 
the contract is made. Matters connected with its performance are 
regulated by the law prevailing at the place of performance."*^® 

This statement is generally cited in support of the doctrine that 
the law of the place of execution governs the formalities required for 
the validity of a contract. This expresses, no doubt, the opinion of 
the court, for Mr. Justice Hunt quotes from Wharton on the Conflict 
of laws, and Parsons on Bills and notes to the same effect. Never- 
theless, the statement was a mere dictum under the facts of the case.. 

** There is no statute in the state of Illinois," says the learned jus- 
tice, **that requires an acceptance of a bill of exchange to be in writ- 
ing, or that prohibits a parol promise to accept a bill of exchange: 
on the contrary, a parol acceptance and a parol promise to accept are 
valid in that state, and the decisions of its highest court hold that a 
parol promise to accept a bill is an acceptance thereof. // this he so, 
no question of jurisdiction or of conflict of laws arises}^^ The con- 
tract to accept was not only made in Illinois, but the bill was then and 
there actually accepted in Illinois, as perfectly as if Mr. Scudder had 
written an acceptance across its face, and signed thereto the name of 
his firm. The contract to accept the bill was not to be performed in 
Missouri. It had already, by the promise, been performed in Illinois. 
The contract to pay was, indeed, to be performed in Missouri; but 
that was a different contract from that of acceptance." 

In Hall V. Cordell the defendants, residents of Chicago who were 
temporarily at Marshall, Mo., verbally agreed with plaintiffs, bankers 
at Marshall, that defendants would accept and pay at Chicago all 
drafts drawn upon them by one Farlow for cattle bought by Farlow 
and shipped from Missouri by him to the defendants. The defendants 

108 (1875) 91 U. 8. 406, 23 L. E. 245. 
io» (1891) 142 U. 8. 116, 35 L. E. 956. 

110 91 U. 8. 406, 412413. 

111 The italics are the present writer 's. 
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refused to pay upon presentation a draft drawn upon them under this 

agreement. By statute^ in Missouri, an agreement to accept bills of 

exchange must be in writing. The defendants contended that by 

reason of that statute the contract could not be the basis for a recovery 

in Illinois, but the Supreme Court of the United States held as 

follows : 

**"We are, however, of opinion that, upon principle and authority, 
the rights of the parties are not to be determined by the law of Mis- 
souri. The statute of that state can have no application to an action 
brought to charge a person, in Illinois, upon a parol promise to accept 
and pay a bill of exchange payable in Illinois. The agreement to 
accept and pay, or to pay upon presentation, was to be entirely per- 
formed in Illinois, which was the state of the residence and place of 
business of the defendants. They were not bound to accept or pay 
elsewhere than at the place to which, by the terms of the agreement, 
the stock was to be shipped. Nothing in the case shows that the parties 
had in view, in respect to the execution of the contract, any other law 
than the law of the place of performance. That law, consequently, 
must determine the rights of the parties."*** 

If the statement in the Scudder case that matters bearing upon 
execution are determined by the law of the place of execution means 
that the lex loci contractus is the only law which, in the nature of 
things, can give binding force to the will of the parties, it is incon- 
sistent with the case of Hall v. Cordell, which applies the intention 
of the parties as the test. The cases can be harmonized if the rule 
loctis regit actum, which Mr. Justice Hunt mentions in quoting from 
Wharton, were j^cognized by the Supreme Court of the United States 
as having a permissive sense. According to this idea a transaction 
would be valid, as regards formalities, if it complied with the lex loci 
contractus or with the law of the state which governs the validity of 
the transaction in other respects. The Scudder case would then fall 
within the first branch of the rule and HcUl v. Cordell within the 
second. The objection to this interpretation is that there is no evi- 
dence in the opinions of the two cases to indicate that the Supreme 
Court meant to adopt the rule locus regit actum in an optional sense. 
Nowhere does it appear that the court would subject the formal 
requirements to a rule differing from that determining the validity 
of the contract in general. It seems to be assumed throughout that 
all matters bearing upon the execution of a contract, including all 
formalities, are subject to one law. In the Scudder case this law is 
said to be the lex loci contractus; and in Hall v. Cordell^^^ the lex loci 
solutionis, on account of the presumed intention of the parties. 

112 142 U.S. 116, 120. 

lis The Supreme Court of the United States has never followed a consistent 
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In both cases the agreement was upheld. Hence it might be sug- 
gested that just as in the usury cases, so in the matter of the formal 
validity of contracts the parties will be "presumed" to have con- 
tracted with reference to the law of the place that will support the 
contract. The difficulty with this conclusion is that the Supreme 
Court in the Scudder case appears to lay down the rule that the lex 
loci coniractits governs all matters bearing upon the execution of con- 
tracts as an absolute rule, and does not proceed on the ground of 
** presumptive intent." All that can be safely said is, therefore, that 
in the opinion of the Supreme Court the validity of a contract as 
regards form (aside from the Statute of Frauds, which brings in the 
question of procedure,) is subject to the law controlling the validity 
of the contract in other respects; and that the Supreme Court, in a 
desire to uphold the contract, accepted the lex loci contrctctus as the 
governing law in the Scudder case and the lex lad solutionis in Hall 
V. Cordell. 

Few cases appear to have arisen in the state courts since the de- 
cision of the Scudder case and EM v. Cordell}^^ Most of the decisions 
prior to the above cases favored the lex loci contractus^^^ and since 
these decisions the lower federal courts have dealt with the matter in 
only one or two instances. In Exchange Bank v. Huhhard}^^ the 
Circuit Court of Appeals of the Second Circuit applied the principle 
of the Scudder case without referring to Hall v. Cordell. When the 
case came up on a subsequent appeaP^^ the court adopted the inten- 
tion test laid down in Hall v. Cordell, and in applying it, reached the 
conclusion that the parties contracted with reference to the lex loci 
contractus}^^ 

theory regarding the validity of contracts in the conflict of laws. • See Pritchard 
V. Norton (1882) 106 U. 8. 124, 1 Sup. Ct. 102, 27 L. E. 107; Cox v. United States 
(1832) 6 Pet 172, 8 L. E. 359; Liverpool 4- G, W. Steam Co. v. Phenix Ins. Co. 
(1889) 129 U. S. 397, 9 Sup. Gt 469, 32 L. E. 788; Equitable Life Ins. Co. v. 
Clements (1891) 140 U. S. 226, 11 Sup. Ct. 822, 35 L. E. 497; London Assurance 
V. Companhia de Moagens do Barreiro (1897) 167 U. S. 149, 17 Sup. Ct. 785, 
42 L. E. 113. 

114 In Bank of Laddonia v. Bright Coy Commission Co. (1909) 139 Mo. App. 
110, 120 S. W. 648, the St. Louis Court of Appeals applied the law of the place 
of performance, following Hall v. Cordell. 

1" See Scott v. PUhington (1861, N. Y.) 15 Abb. Pr. 280; Lonsdale v. Lafayette 
Bank (1849) 18 Ohio, 126; Worcester Bank v. Wells (1844, Mass.) 8 Met 107; 
Bissell V. Lewis (1857) 4 Mich. 450. This is true also of the formal validity of 
contracts in general. Hunt v. Jones (1879) 12 B. I. 265; Perry v. Mt. Hope Iron 
Co. (1886) 15 B. I. 380; Dacosta v. Davis (1854) 24 N. J. L. 319. 

lie (1894) 62 Fed. 112. 

iiT (1896) 72 Fed. 234. 

lis The lex loci contractus as such appears to have been applied in Bussell v. 
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Where the formal requirement consists in the affixing of a stamp 
on the use of stamped paper for revenue purposes, non-compliance 
with such a law may result in the invalidity of the obligation, or it 
may simply preclude the admissibility of the instrument in evidence. 
In the latter event, the provision, being a procedural one, would have 
no extraterritorial effect."^ Where non-compliance with the stamp 
law renders the instrument void, there is conflict in the authorities. 
Some courts apply the ordinary rule and deny all relief."^ Others 
enforce the contract on the ground that no regard should be paid to 
foreign revenue laws.^*^ A further complication is presented when 
there is a difference between the law of the place of execution of the 
contract and the law of the place of its performance; for example, 
where the law of the place of issue makes the contract void, but the 
law of the place of performance either has no stamp law, or makes 
the latter affect merely the admissibility of the instrument in evidence. 
Assuming that foreign stamp laws are entitled to recognition when 
they invalidate thQ contract, the question raised in this case would be 
similar to that discussed in connection with oral acceptances. In 
Vidal V. Tkompson^^^ the law of the place of issue was held to govern. 

III. Continental Law. 

1. French Law. 

A bill or note, its acceptance, or its indorsement is valid, as regards 
form, if it satisfies the law of the place of execution.**' There is a 
tendency*** on the part of the French courts to give to the rule 
locus regit actum, which was formerly imperative,*** a permissive 

Wiggin (1842) 2 Story, 213, Fed. Caa. No. 12, 165, and in Garretson v. North 
Atehisan Bank (1891) 47 Fed. 867. 

ii» Fan< V. MUler (1866, Va.) 17 Gratt. 47; Lambert v. Jone8 (1856, Va.) 2 
Patt ft H. 144. 

120 Satterthwaite v. Doughty (1853) 44 N. C. 314; Fant v. Miller (1866, Va.) 
17 Gratt. 47. 

lii^ Ludlow V. Rensselaer (1806, N. Y.) 1 Johns. 94; Skinner y. Tinker (1861, 
N. Y.) 34 Barb. 333. 

122 (1822, La.) 11 Mart. 23. 

i28Trib. Civ. Marseilles (Sept. 5, 1876) 4 Clunet, 425; Comm. Trib. Le Havre 
(Mar. 19, 1881) 9 Clunet, 80; Paris (Dec. 8, 1883) 11 Clunet, 285; App. Bordeaux 
(Jan. 24, 1880) 8 Clunet, 360; (June 7, 1880) 8 Clunet, 155; App. Paris (Jan. 
12, 1889) 16 Clunet, 291; App. Besan^n (Jan. 5, 1910) 6 Darras, 428. 

124 Cass. (June 14, 1899) S. 1900, 1, 225, and note by Professor Pillet; Cass. 
(Aug. 18, 1856) D. 1857, 1, 39. 

125 App. Douai (Jan. 13, 1887) S. 1890, 2, 148; Trib. Civ. Rouen (July 22, 
1896) 26 Clunet, 578. 
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character.^*' Whether the lex loci contractus is applicable to foreign 
stamp laws appears to be undeeided.^*^ 

2. German Law, 

Article 85 of the German Bills of Exchange Law reads as follows : 

' ' The essential requirements of a bill of exchange drawn abroad, as 
well as all other contracts placed on such a bill, are to be decided 
according to the law of the place at which each of such contracts is 
made. If, however, the contracts placed abroad on the bill satisfy 
the requirements of the inland law, no objection can be taken against 
the legal liability incurred under contracts subsequently made within 
the Empire (inland) on the ground that the contracts made abroad 
do not satisfy the foreign law. Contracts on bills by which one 
German citizen becomes bound to another German citizen in a foreign 
country, are also valid although such contracts comply only with the 
requirements of the inland law.'' 

It will be noticed that the German Bills of Exchange Law speaks 
of the essential requirements of bills and notes. From the stand- 
point of the German law of exchange, which is strictly formal, all 
essential requirements prescribed by the legislator are in reality 
formal requirements. 

The lex loci contraciiLS means the law of the place of execution; 
the law of the place of performance is of no importance.**® 

Two exceptions are made by the German Bills of Exchange Law 
to the application of the lex loci contractus, where the latter operates 
to invalidate the contract. No exception exists where the contract 
is valid under such law. The first exception provides that an accept- 
ance or indorsement in Germany of a foreign bill or note which is 
void for want of compliance with the formal requirements of the law 
of the place of issue, is binding, provided such a bill or note complies 
with the requirements of the German law. Where the original instru- 
ment is invalid because of a non-compliance with the rules relating 
to formal execution, all accessory contracts placed thereon in Germany 
would, on principle, be invalid,*** although both the original bill or 
note and the later contracts conformed to German law. This seemed 
intolerable. Hence an exception was made whereby the subsequent 
contracts in Germany which comply with German law are upheld, 
provided the foreign contracts are valid under the German law. The 
original contract itself and all subsequent contracts placed on the 

126 See Comm. Trib. Nice (May 22, 1912) 40 aunet, 156; Bouteron, 224. 

127 See Vincent ft Penaud, 345-346; 4 Weiss, 452-453. 

128 Staub, art. 85, n. 1. 

i2»l Griinhut, 328; 1 Meyer, 142. 
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instrument outside of Germany are not within this exception, and 
are invalid unless they satisfy the lex loci contractus.^^^ The excep- 
tion being made with the object of giving greater security to local 
dealings affecting bills of exchange, it applies to Germans and for- 
eigners alike.^** 

The second exception has reference only to German subjects. It 
lays down the rule that a contract between two German subjects 
entered into abroad shall be binding if it meets the requirements of 
the German law. Where a foreigner is a party to the original con- 
tract which does not conform to the lex loci contracttis, the exception 
does not apply. In such a case a supervening contract between Ger- 
mans, placed on the instrument abroad, would not be valid though 
it conformed to German law. The fact that the original instrument 
also satisfied German law would be of no consequence.*** When the 
original contract is between Germans and complies with the German 
law, though not with the lex loci contractus, the instrument is valid. 
All supervening contracts, even between foreigners, will therefore be 
regarded as valid in Germany if they meet the requirements of the 
law of the place of contracting.*** 

Article 11 of the Introductory Act to the German Civil Code, para- 
graph 1, has the following general provision : 

**The form of a legal transaction is controlled by the laws governing 
the relation which constitutes the subject of the transaction. How- 
ever, compliance with the laws of the place where the transaction is 
entered into is sufficient." 

This article adopts the rule locus regit actum in a permissive sense, 
and sustains the contract, as regards formal requisites, if it satisfies 
the lex loci contractus or the law governing the contract in other 
respects, i.e., the lex lod solutionis or the lex domictHi.*** It seems, 
however, that the above provision, which went into effect on Jan. 1, 
1900, is not applicable to bills and notes, and that the latter continue 
to be governed by the special provisions of article 85 of the General 
Exchange Act of 1849."» 



Ko Bettelheim, 111. 

isi Bettelheim, 112; Minakuchi, 65. 

i<a Bettelheim, 113 ; Minakuchi, 68. 

iM Bettelheim, 115; Minakuchi, 70. Contra: 2 Grunhut, 576, n. 23. 

1S4 The Supreme Court of the German Empire generally applies the law of the 
place of performance: (July 4, 1904) 15 Niemeyer, 285; but sometimes the law 
of the domicile of the debtor: (Oct. 12, 1905) 61 B G, 343. 

1W2 Meili, 344; Minakuchi, 66; Staub, art 85, n. 4-6. Contra: Bar, 1 Ehren- 
berg's Handbuch, 383-384. 
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3. Italian Law, 

The Italian law is contained in article 58 of the Commercial Code, 
which reads as follows : 

''The form and the essential requisites of commercial obligations 
... are governed, respectively, by the laws and usages of the place 
where the obligations are created . . . save in every case the exception 
laid down in article 9 of the Preliminary Dispositions of the Civil 
Code for those subject to the same national law." 

Article 9, paragraph 1, of the Preliminary Dispositions of the Civil 

Code provides : 

''The extrinsic forms of acts inter vivos . . . shall be determined 
by the laws of the place where they are done. The . . . contracting 
parties may choose, however, to follow the forms of their national law, 
provided the latter be common to all of the parties.""* 

IV. Latin- AmebicXn Law. 

1. Convention of Montevideo. 

Article 26 of the Convention on Commercial Law concluded at the 

Congress of Montevideo controls. It provides as follows : 

"The form of the drawing, indorsement, acceptance, and protest 
of a bill of exchange shall be subject to the law of the place in which 
these acts occur." 

No qualification of the law of the place of contracting is recognized 

as to biUs of exchange."^ 

2. Argentine Law, 

The general provisions of the Argentine Law in the matter of formal 
requirements relating to bills and notes, apart from the rules of the 
Convention of Montevideo, are found in article 738 of the Commercial 
Code, which enacts as follows : 

"Disputes at law referring to the essential requisites of bills of 
exchange, their presentation, acceptance, payment, protest and noti- 
fication, i^all be decided according to the commercial laws and customs 
of the places where those acts are done.^'^ 

"Nevertheless, if the statements made on a foreign bill of exchange 
are sufficient according to the laws of the Republic, the circumstance 
that they are defective according to foreign laws cannot give rise to 
defences against indorsements afterwards added in the Republic." 

is<t A compliance with any law other than that of nationality, — ^with that of 
the place of performance, for example, — ia not sufficient. 3 Diena, Trattaio, 31. 

U7 The Convention on International C^vU Law concluded at the Congress of 
Montevideo accepts the rule locus regit actum as regards public instruments. 
Art. 39. But contracts which need not be executed in the form of public instru- 
ments are subject, in the matter of formal execution, to the law of the place of 
performance. Art. 32. 

1S8 The Civil Code also provides for the application of the lex loci to the formal 
execution of contracts. Art. 12 of the Civil Code. See also 1 Rivarola, 127. 
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As in the Oerman act, the term '^ essential" requisites includes also 
the ''formal" requisites of bills of exchange. 

3. Brazilian Law. 

The law of Brazil, so far as the formal execution of bills and notes 

is concerned, is stated in article 47 of the Bills of Exchange Act of 

1908, which has the following provision : 

''The substance, the effects, the extrinsic form, and the means of 
proof of an exchange obligation are regulated by the law of the place 
where the obligation was contracted." 

4. Chilean Law. 

There are no special rules relating to the formal execution of bills 
and notes in Chile. The general rules of the Civil Code therefore 
apply. These sanction the application of the lex loci contraciris.^*^ 

V. Japanese Law. 

Article 8 of the Law Concerning the Application of Laws in Qeneral 
has adopted the rules laid down by article 11 of the Introductory Act 
to the German Civil Code. Article 125 of the Introductory Act to 
the Japanese Commercial Code agrees in substance with article 85 
of the Oerman Bills of Exchange Law. As regards bills of exchange, 
the special provisions of the latter article control.^*® 

VI. Convention op the Hague. 

Article 75 of the Uniform Law lays down the following mle : 

"The form of any contract entered into with respect to bills of 
exchange is regulated by the laws of the state within whose territory 
such contract has been signed." 

VII. Discussion. 

Two principal questions are suggested by the preceding comparative 
statement of the rules prevailing in the various countries. 

First. Should the rule locus regit actum be adopted as the law 
governing the formal validity of bills and notes; and, if so, should 
that rule have an imperative or merely a permissive character? 

Second. What exceptions, if any, should be recognized to this 
rule? 

As regards the first question, there can be no doubt that the lex loci 
contractus is the controlling law. All of the modem legislative enact- 

139 Art. 17 of the Chilean Civil Code speaks only of public instruments as being 
subject to the local law in matters of form, but, in view of art. 16, par. 2, art. 119, 
and art. 1027 of the code, it is clear that the rule locu3 regit actum must be deemed 
to have a general application. See Err&zuriz, 31 ; 1 Salas, 43-44. 

1*0 Minakuchi, 55-56. 
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ments and iBtemational conventions, and most of the judicial de- 
cisions admit this principle. In the United States alone there is some 
uncertainty regarding the application of the rule owing to the decision 
of the Supreme Court of the United States in Hall v. Cordell; but the 
weight of authority in this country agrees with the general rule 
already indicated. The lex loci conircLcius has been adopted by the 
Institute of International Law.**^ The text-writers are unanimously 
of the opinion that the lex loci contractus should govern.*" The rule 
laid down by the Supreme Court of the United States in the Scudder 
case may be regarded, therefore, as the governing law by almost 
universal assent. 

There is no agreement, however, either as regards the positive law, 
or as regards the opinions of jurists, as to whether or not the lex loci 
contractus should be considered an exclusive rule. 

This conflict of opinion has largely a historical foundation. It is 
connected with the nature of the rule locus regit actum in the conflict 
of laws. In Roman law and in the earliest period of the development 
of the rules of the conflict of laws in the Middle Ages, it seems that 
the validity of a legal transaction, so far as its formal execution is 
concerned, was determined by the same law that governed its validity 
or legality in general.*" The difficulty of complying with the formal 
requirements of a foreign law and the injustice that might result 
therefrom led Bartolus and his successors to advocate that a will be 
deemed sufficiently executed if it complied with the law of the place 
of execution. Through the influence of Bartolus the rule locus regit 
actum, which was extended later to other transactions, became estab- 
lished. Being introduced on grounds of convenience, the lex loci con- 
tractus did not supplant the original rule, and so it resulted that the 
rule locus regit actum had at first only a permissive effect. A legal 
transaction was valid, therefore, as to formal execution, if it satisfied 
the law of the place of execution, or the law governing its validity or 
legality in other respects.*** In the course of time the rule lost its 
original character in some countries so as to become imperative; in 
others it remained an alternative rule, except in certain classes of 
cases.**^ In England and the United States the rule locus regit actum 

i«i 8 Annuaire, 121. 

i«2A88er, 207; Audinet, 609; B&r, 671; Champcommunal, 142; Chretien, 72; 
Despagnet, 987; 3 Diena, Tratiato, 28; Esperaon, 20; Field, art 614; 2 MeOi, 
331; 4 Lyon-Caen & Renault, 545; Ottolenghi, 81; Val6ry, 3279; 4 Weiss, 448-449. 

i«s See Cod. VI, 23, 9, as to Boman law, and 2 Lain4, 333-357, concerning the 
later writers. 

i«« See 2 Lain6, 395-413. 

i«BSee Buzzati, 13-49, 170-184; Niemeyer, Vorschlage und Materialien, 98-100. 
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was never accepted, except as to contracts, and with respect to them 
only in a mandatory form. In those countries which in modem times 
have pressed the claims of the national law, the rule is not infrequently 
stated as allowing a compliance with the lex loci contractus or the lex 
patriae which is common to the parties.^*^ 

In the law of bills and notes Italy has squarely adopted the rule 
locv^ regit actum in a permissive sense. Germany has accepted it 
to a limited degree, namely, when German subjects contract abroad. 
France, England, and the United States, on the other hand, prescribe 
the lex loci contractus, on principle, as an absolute rule. 

As for the text-writers, those regarding the rule of locus regit actum 
in the conflict of laws as mandatory reject, of course, any alternative 
rule in the matter of the formal execution of negotiable instruments.^^^ 
Those contending that the rule has retained its original permissive 
character as to ordinary transactions are divided in opinion upon the 
question whether an alternative provision is permissible in the law 
of bills and notes. Of those giving an affirmative answer, some apply 
as the alternative rule the common national law of the immediate 
parties.^*" Others regard the various contracts as unilateral obliga- 
tions and therefore allow a compliance with the national law of the 
debtor.^*' Still others would allow the lex patriae as the alternative 
rule only when it coincides with the lex loci solutionis}^^ Many feel, 
on the other hand, that the formal character of the instrument and 
the security of transactions involving bills and notes do not admit of 
an alternative rule in the law of bills and notes.^*^^ Jitta proposes, as 
in the matter of capacity,^*^^ the law of the fiduciary place of issue, 
that is, the law of the place from which the instrument or the particu- 
lar contract is dated, and, in the absence of such an indication, the 
lex domicilii or, when the party in question is engaged in business or 
exercises a profession, the law of the state in which he has his place 
of business or office.*** 

Is there a sufficient reason for the adoption of an alternative rule 

i*«Audiiiet, 270; 1 Fiore, 250-253; Pillet, 486; SurviUe ft Arthuys, 721; 3 
WeiBB, 120. 

i«7A88er, 66, 207; Buzzati, 152-154; Demangeat, in 1 Foeliz, 184, n.; Field, 
art. 614; 2 Laurent, 445; 2 Vareilles-Sommidres, 272. 

i«8Audinet, 610; Surville ft Arthuys, 721; 4 WeiBs, 449. 

149 Bar, 671; Cfaampcommunal, 145-146; Chretien, 87; Esperson, 29. 

150 1 MasB^, 508. 

1B13 Dlena, Traitaio, 28; 4 Lyon-Caen ft Benault, 545, 549; 2 Meili, 331; 
Ottolenghi, 81, 89; Val4ry, 1279; VUlalbi, 401. 
"8 See ante, pp. 71-72. 
iM 2 Jitta, 46. 
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as to the formal execution of bills and notes in a uniform act for the 
United States? 

If an alternative rule is to be adopted, it cannot assume the form 
given it by the Oerman and Italian law. The Glerman law is unaccept- 
able because of its discrimination between citizens and foreigners. 
The alternative rule adopted by the Italian law — ^the law of nationality 
common to the parties— cannot be approved, even if the lex domicilii 
be substituted for that of the lex patriae, for the reasons advanced in 
the discussion of alternative rules in connection with capacity. The 
only alternative rule which could reasonably be considered from the 
standpoint of American law is the lex loci solutionis. This mode of 
dealing with the problem has been actually proposed by Professor 
Despagnet^'* of the University of Bordeaux. Is it advisable to adopt 
this rule in the uniform act? Whatever doubts may have existed 
concerning the expediency of an alternative rule as to capacity, there 
should be none as to the formal validity of bills and notes. There are 
special objections which prohibit its adoption, even though it were 
to be sanctioned with respect to capacity and with respect to the 
formal validity of contracts in general. 

In another place the author has expressed the opinion that an alter- 
native rule allowing a contract to be valid, as regards formal execu- 
tion, if it satisfies the requirements of the lex loci contractus or the law 
governing its validity in other respects; might be proper in juris- 
dictions where the lex loci contractus does not control the validity of 
contracts. But the following reservation was made covering the exact 
subject now under consideration : 

**An exception should be made,'' it is there stated, **with respect 
to commercial paper. The nature of the instrument is here essentially 
dependent upon its form. Absolute certainty in regard to its char- 
acter is of the utmost importance. A fixed rule must therefore apply, 
which in the nature of things, is the law of the place of issue. "^*^ 

That there is a valid distinction between ordinary contracts and 
bills and notes appears most clearly from the German law. Article 11 
of the Introductory Act to the Civil Code sustains a contract, so far 
as its formal validity is concerned, if it complies with the law of the 
place of making or with the law governing its validity or obligation 
in other respects, the latter being, according to the prevailing rule, 
the law of the place of performance. Yet, in the interest of security 
of dealings in commercial paper, this alternative provision does not 

extend to bills and notes, which are governed, with deliberate purpose, 

■ — ■ — • — I 

154 p. 988. 

165 (1911) 20 Yale Law Journal, 457-458. 
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by the lex loci coniracitis}^^ The exceptional importance attached to 
the form of bills and notes is also seen in the attitude taken on the 
question of alternative rules by the Institute of International Law"^ 
and the Convention of the Hague.**® Both allow such an alternative 
rule as regards capacity, but deny it in the matter of the formal 
execution of bills and notes. 

Whatever the merits of an alternative rule may be in general, it 
cannot, for the reasons above suggested, be adopted with respect to 
the formal requirements of bills and notes. At least in this branch 
of the law it would seem that the rule lociis regit actum must have an 
imperative character. 

Because of the special objections in the law of bills and notes to 
the adoption of an alternative rule as regards formalities, which are 
based upon the negotiable character of such instruments and the 
consequent requirements of certainty, there is no need of considering 
the provisions of the English "Wills Act or the statutory provisions 
existing in many states of this country which have introduced, in the 
matter of wills and deeds, the continental rule locus regit actum in a 
permissive sense. 

The foregoing discussion is applicable to the essential as well as to 
the formal requirements of bills and notes, for no clear line of demar- 
cation between the two can be drawn. This is most apparent in 
countries belonging to the German group. They have adopted a 
formal exchange law according to which the rights of the parties are 
derived solely from the form of the instrument.*'* "The bill of ex- 
change," says a noted Italian writer,**® ** being a literal*** contract, 
its form no doubt influences the substance of the obligation." Article 
85 of the Oerman Exchange Law speaks accordingly only of the law 
governing the essential validity of the contract, the term including all 
formal requirements. In the countries that have not adopted the 
formal system of bills and notes after the German type, — ^in France, 
for example, — ^the impossibility of clearly distinguishing between 
form and substance is likewise admitted. Says Despagnet :**^ 

156 See ante, p. 93. See also Staub, art. 85, notes 1-6. 

ifiT 8 Annuaire, 121. 

16B Art. 75, Uniform Law. 

1S9 See 2 Gribihut, 571-572, and n. 14. 

i«o 3 Diena, Trattato, 28. 

161 i i rj^Q literal contract of Boman Law, ' ' says Professor Sohm, * * was a ficti- 
tious loan, which operated by virtue of the * literae ' — f.e. by virtue of the writing 
in the codex as such, irrespectively altogether of the facts actually underlying the 
relations between the parties — ^to impose on the debtor an abstract liability to pay 
a fixed sum of money." Insiitutea (Ledlie's transl. 2d ed.) 413. 

i«2 p. 988. 
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''Without doubt certain of these requisites may refer to matters of 
substance, as the ^remise de place en place' and the indication of 
'yalue receiyed.' But they all constitute parts of the context of a 
bill of exchange, and by virtue of that fact become matters of form." 

Other writers of authority call attention to the same fact.^** Sec- 
tion 72, subdivision 1, of the Bills of Exchange Act uses the expression 
"requisites of form"; but these words are no doubt to be understood 
as including all essential requirements except those of capacity and 
consideration. In the Negotiable Instruments Law the essential 
requirements for the validity of a bill or note, apart from capacity 
and consideration, are found in the chapter entitled ''Form and Inter- 
pretation." The word "form" therefore includes the essential re- 
quirements. The American cases dealing with the question from the 
standpoint of the conflict of laws appear to have assumed, however, 
that a distinction might be drawn between the formal and essential 
requisites, and that they might properly be subjected to different laws. 
While the requirement of a written form or of a stamp has been con- 
sidered a matter of formal execution to be determined by the lex loci 
contractus, the statutory provision that a negotiable note must be pay- 
able at a bank^*^ and the prohibition of a stipulation for attorneys' 
fees^** have been classified as matters of substance and subjected to 
the law of the place of payment. In none of the cases was there any 
discussion of the problem involved. It is submitted that all of the 
conditions prescribed by law for the creation of a bill or note should 
be governed by one law — ^the lex loci contractus — and that the Ameri- 
can decisions last referred to should be disapproved. 

Concerning the meaning of the lex lod contractus and the impor- 
tance of the place from which the original instrument or a supervening 
contract is dated, see the discussion of "capacity."^** 

We come now to the second of the two principal questions put 
above.^*^ Should any exceptions to the applicability of the lex loci 
contractus be recognized after the manner of those in the Bills of 
Exchange Act or the Oerman Exchange Law? 

Assuming that the original bill or note is void for want of compli- 
ance with the formal or essential requirements prescribed by the law 
of the place of issue, and that such a bill or note is later accepted or 
indorsed in another country under whose law the original bill or note 

i«s2 Brocher, 318; Ottolenghi, 81; 4 Weiss, 451. 

i^^Barger v. Famham (1902) 130 Mich. 487, 90 N. W. 281; Freeman's Bank 
v. Buckman (1860, Va.) 16 Gratt. 126. 

1^9 Strawberry Point Bank v. Lee (1898) 117 Mich. 122, 75 N. W. 444. 
iw Ante, pp. 83-85. 
i«T Ante, p. 95. 
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would have been yalid, should such acceptor or indorser be held 
liable? The English Bills of Exchange Act and the Oerman Bills of 
Exchange Law give an affirmative answer to the question. Much 
controversy has arisen on the continent whether the result of the 
German and English acts can be reached without the aid of positive 
legislation. On the one hand it is argued that, inasmuch as the differ- 
ent contracts on a bill or note are independent of each other— each 
indorser occupying, as it were, the position of a new drawer and the 
acceptor that of the maker of a note — ^they should be held if the origi- 
nal instrument satisfies the requirements of the law of the place where 
the acceptance or the indorsement is made.^*' The weakness of this 
argument from the standpoint of continental law lies in the fact that 
according to the. exclusively local law of bills and notes of many of 
the continental countries, neither the acceptor nor the indorser of a 
bill or note which is void for non-compliance with the formal requisites 
prescribed by law can be held.^** If such an acceptor or indorser is 
not liable under the exclusively local law for the reason that an 
'^ acceptance" or an '' indorsement" implies the existence of a valid 
original bill or note, it is difficult upon theory to hold him, from an 
international point of view, in the case now under consideration. 
Bar's argument is not convincing. He says:"® 

''But again, on the other hand, the acceptance or the indorsement 
of a bill made in this country is valid, so far as form is concerned, 
although the bill itself does not satisfy the forms required by the law 
of the place of issue, if only it does satisfy the conditions required by 
the law of this country. For the acceptor binds himself uncondition- 
ally for payment of the sum in the bill, and the indorser binds himself 
in the event of the acceptor's failure to pay; that being so, we cannot, 
on the one hand, take into account the fact that the debtor may or may 
not have a right of Recourse or of indemnity, nor can we take into 
account the reason why the prior obligant does not pay, and that 
reason may be that the principal debtor in the bill has not validly 
bound himself." 

The simple answer to Bar is that in a country under whose exclu- 
sively local law neither the acceptor nor the indorser warrants the 
formal validity of the instrument, there is no justification for imply- 
ing such a warranty when the original instrument is issued abroi^d. 

The solution is somewhat different under Anglo-American law. An 
indorser warrants that at the time of indorsement the instrument is 



iMBar, 673; Beauchet, 29-30; Champcommunal, 147; Chretien, 101-10g^l56per:\ '-/- 
I, 31-33; 4 Lyon-Caen & Benault, 550. \ \\*'i\*- -* * 

Art. 7, Gennan Bills of Exchange Law; art. 725, S^iBS'L&w of pi^i|fation8; 
art. 254, Italian Commercial Code. . - ^ ^' ^-, V- - -^ 

iTO p. 673. 
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a valid and subsisting bill or note.^^^ This warranty would cover the 
invalidity of the original instrument as a bill or note under a foreign 
law because of non-compliance with the formal requirements of the 
lex loci contractus. As a person is not chargeable with knowledge 
of foreign law the indorsee would not have constructive notice of the 
invalidity of the iostrument, although the defect appeaifed upon the 
face of the bill or note itself. 

An acceptor admits only the signature of the drawer and not the 
validity of the instrument in other respects.^'* Anglo-American law 
goes upon the theory that an acceptor has no better means than the 
holder or indorser to ascertain the genuineness of the body of the 
instrument. No reason exists therefore why the risk of alteration or 
forgery should not be thrown upon the person presenting the instru- 
ment for acceptance or payment. The same reasoning applies on 
principle where the invalidity results from a non-compliance with 
the law of the place of issue. Although an acceptor cannot be held 
in the above case upon the ordinary principles of Anglo-American 
law relating to negotiable paper, and although, according to the Ger- 
man law of bills and notes, neither an indorser nor an acceptor can 
be so held, the English and Oerman acts impose liability upon both 
of these parties. The English act provides :^^* 

''Where a bill, issued out of the United Kingdom, conforms, as 
regards requisites in form, to the law of the United Kingdom, it may, 
for the purpose of enforcing payment thereof, be treated as valid as 
between all persons who negotiate, hold, or become parties to it in the 
United Kingdom." 

This provision relates only to the original contract, since it speaks 
of bills issued out of the United Kingdom; but there is no reason why 
it should not apply as well to the supervening contracts. The German 
act, which embraces clearly all contracts upon a bill or note issued 
abroad, is worded as follows :^^* 

''If, however, the statements inserted abroad on the bill satisfy the 
requirements of the inland law, no objection can be taken against the 
legal liability incurred by statements subsequently made within the 
empire (inland) on the ground that statements made abroad do not 
satisfy the foreign laws.'' 

Undoubtedly the above qualification to the ordinary rules of com- 
mercial paper was adopted in the interest of a local policy whose 
purpose is the better protection of "inland" dealings in bills and 

' *■ » ■ w 

: ^^jk*ch L.j8ec. 66; B. E. A. sec. 55 (2). 
i»«^i VBec..62;^B. E. A. sec. 54 (2) (a). 
iT«B. eVa. see, y2\Ci)--^UV. 

1T4 Art. 85. " ^^ '" '" % .^ •: :,^: . 
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notes. Such legislation, while arbitrary in the sense that it does not 
harmonize with the exclusively local law relating to bills and notes, 
may be justified if in keeping with sound policy. The author is of 
the opinion that inasmuch as the security of. domestic dealings affect- 
ing such foreign bills and notes is thereby promoted, the exception 
under discussion might be adopted with advantage even in a country 
where, as in Germany, neither the acceptor nor the indorser warrants 
the validity of the instrument. He would, therefore, recommend for 
adoption in the uniform law for the United States, section 72, sub- 
division (1) (b) of the English Bills of Exchange Act, with a change 
in the phraseology showing clearly that it applies to the supervening 
contracts as well as to the original instrument. 

As for the second exception to the lex loci contractus contained in 
the English Bills of Exchange Act, a different conclusion must be 
reached. Section 72, (1) (a) provides that : 

'^ Where a bill is issued out of the United Kingdom it is not invalid 
by reason only that it is not stamped in accordance with the law of 
the place of issue." 

Some of the American cases, ^'^'^ as we have seen, support the pro- 
vision on the ground that foreign revenue laws are not entitled to 
recognition. The better opinion, both in England and in this country, 
would give effect to such laws, provided their violation results in the 
invalidity of the contract. ^^* The cases holding that the foreign 
stamp laws are local or intraterritorial because fiscal in their nature, 
and not entitled therefore to extraterritorial recognition, have been 
condemned by the great majority of text-writers, both continental and 
Anglo- American.^^^ 

^f^ Ludlow V. Van Bensselaer (1806, N. Y.) 1 Johns. 94; Shinner v. Tinker 
(1861, N. Y.) 34 Barb. 333. 

it^Bristow V. SequevUle (1850) 5 Ex. 275; Alve$ v. Hodgson (1797) 7 T. E. 
241; CUgg v. Levy (1811) 3 Campb. 166; Fant v. Miller (1866, Va.) 17 Gratt. 47; 
Satterthwaite v. Doughty (1853) 34 N. C. 314. 

177 Bar, 672; Chretien, 93; 3 Diena, Tratiaio, 14; Despagnet, 1000-1001; 2 
Grunhut, 571, n. 12; Sehaffner, 120; 2 Jitta, 49; 4 Lyon-Oaen & Benault, 552; 
Ottolenghi, 100; SuTviUe & Arthuys, 696; Yillalbi, 403; 4 Weiss, 453. 

Clialmers, 242; Daniel, sec. 914; Story, 346. 

Contra: Broeher, 6 Bevue de droit international, 199-200; Champcommunal, 
292; 2 Meyer, 372. 

Dr. Meyer concedes that on theory the lex lod should be followed, but he agrees 

with Abbott, C. J., in James v. Catherwood (1823) 3 D. & B. 190, 191, that 'Mt 
would be productive of prodigious inconvenience, if in every case in which an 
instrument was executed in a foreign country, we were to receive in evidence, 
what the law of that country was, in order to .ascertain whether the instrument 
was or was not valid." 



CHAPTER III : OBLIGATION "• 

L GENERAL QUESTIONS 

1. THE GOVERNING LAW. 

A. Anglo-American Law. 

(1) English Law. 

Section 72 (fi) of the Bills of Exchange Act provides as follows: 

. ''Subject to the provisions of this Act, the interpretation of the 
drawing, indorsement, acceptance, or acceptance supra protest of a 
bill, is determined by the law of the place where such contract is 
made. ' ' 

Chalmers^^' gives the following explanation of the above provision : 

''The term 'interpretation,' in this subsection, it is submitted, 
clearly includes the obligations of the parties as deduced from such 
interpretation. 

"Story, §154, points out the reasons of the rule adopted in this 
subsection. 'It has sometimes been suggested,' he says, 'that this 
doctrine is a departure from the rule that the law of the place of 
payment is to govern. But, correctly considered, it is entirely in 
conformity with that rule. The drawer and indorsers do not contract 
to pay the money in the foreign place on which the bill is drawn, but 
only to guarantee its acceptance and payment in that place by the 
drawee ; and in default of such payment, they agree upon due notice 
to reimburse the holder in principal and damages where they respec- 
tively entered into the contract. ' 

"The case of a bill accepted in one country but payable in another 
gives rise to a difSculty. Suppose a bill is accepted in France, pay- 
able in England. Perhaps the maxim, Contraxisse untisquisque in 
eo loco intelligitur in quo ut solverei se obligavit, would apply. But 
if not, then comes the question, what is the French law, not as to bills 
accepted and payable in France, but as to bills accepted in France 
payable in England? Probably the lex loci solutionis would be 
regarded: Cf. Nouguier, §1419." 

Dicey makes the following comment :*®® 

"It is therefore doubtful whether, when a bill is accepted in one 
country, e.g., England, and made payable in another, e.g., France, 

178 The term '< obligation " is need here in its narrower sense and excludes 
questions relating to capacit7 and to formal and essential validity. 
iTo p. 244. 
180 pp. 593-594. 

104 
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the obligations of the acceptor are governed, as the words of the sec- 
tion strictly taken imply, by the law of the country where the bill is 
accepted (lex lod contracttcs) , or, as they ought to be on principle, 
by the law of the country where the bill is made payable (lex loci 
solutionis). 

''The probable explanation of this difficulty is curious. Story's 
expressions have apparently suggested the terms of subsection 2. 
Story's language may be read, and probably was read by the persons 
engaged in considering the bill, as meaning that the obligations of 
the parties to a bill are governed by the law of the place where each 
party contracts. But this is not his real meaning; he clearly intends 
to lay down, though in a very roundabout way, that each contract 
embodied in a bill is to be interpreted by the law of the country where 
it is to be performed {lex loci solutionis) . Unfortunately the language 
of subsect. (2) reproduces the words rather than the meaning of 
Story. The result is, that if the terms of the subsection be strictly 
interpreted, the obligations of an acceptor are to be governed, not, 
as Story intended, by the lex loci solutionis, but by the lex loci con- 
tractu^s. Mr. Chalmers' suggestion to a certain extent meets the 
objections to this result, but it may be doubted whether his suggestion 
is not in conformity rather with the doctrine of Story, when properly 
understood, than with the language of the Bills of Exchange Act, 
1882, s. 72, subs. (2)." 

(2) American Law. 

The great weight of American authority is to the effect that the 
liability of the parties and the defences available to them, are gov- 
erned by the law of the place where the bill or note is payable, and 
not by the law of the place of issue.*®^ A few courts apply the lex 
loci contractus^^* or the intention theory .*•• 

B. Continental Law. 

(1) French Law. 

The intention of the parties governs. Where the intention is not 
expressed, the law presumes that the parties contracted with reference 
to the lex loci contractus.^^^ 

181 Bra5«ton ▼. Gibson (1850, U. 8.) 9 How. 263, 13 L. E. 131; Ma8(m v. 
DiAuay (1864) 35 HI. 424; amiih v. Blaiehford (1850) 2 Ind. 184, 52 Am. Dec. 
504; Huni y. Standart (1860) 15 Ind. 33, 77 Am. Dec. 79; Base ▼. Park BanJc 
(1863) 20 Ind. 94, 83 Am. Dec. 306; Strawberry Point Bank y. Lee (1898) 117 
Mich. 122, 75 N. W. 444; Barger v. Famham (1902) 130 Mich. 487, 90 N. W. 
281; Emanuel ▼. White (1857) 34 Miss. 56, 69 Am. Dec. 385; Emerson y. Patridge 
(1854) 27 Yt. 8, 62 Ain. Dec. 617; Freeman's Bank y. Buckman (1860, Va.) 16 
Gratt. 126. 

^•^ Eowenstevn v. Barnes (1879, U. 8. G. 0.) 5 Din. 482, Fed. Cas. No. 6786. 

^^ Mayer v. Boach (1909) 77 N. J. L. 681, 75 Atl. 235; BasUea and Calandra 
V. Spagnitola (1910) 80 N. J. L. 88, 77 Atl. 531. 

i«« Cass. (Feb. 6, 1900) S. 1900, 1, 161, and note. 
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(2) Oerman Law. 

The intention of the parties is the controlling law. In the absence 
of evidence of such an intention the parties will be deemed to have 
contracted with reference to the law of the place of performance.^*' 

(3) Italian Law. 

Article 58 of the Commercial Code provides as follows : 

''The form and essential requisites of commercial obligations, the 
form of the acts that are necessary for the exercise and preservation 
of the rights arising from such obligations or from their performance, 
and the effect of the acts themselves, are governed, respectively, by 
the laws and usages of the place where the obligations are created and 
where said acts are done or performed, save in every case the excep- 
tion laid down in article 9 of the Preliminary Dispositions of the Civil 
Code with respect to those subject to the same national law.'' 

Article 9, paragraph 3, of the Preliminary Dispositions of the Civil 

Code has the following wording : 

''The substance and effect of obligations are deemed to be regulated 
by the law of the place in which the acts were done, and, if the con- 
tracting parties are foreigners and belong to the same nationality, by 
their national law. The showing of a different intent is reserved in 
each case." 

Article 58 of the Commercial Code has given rise to much contro- 
versy with reference to the present question. Does it intend to lay 
down the lex loci contractus as a rule of law, except where the parties 
have the same nationality, or is it intended merely as an expression 
of the presumptive intention of the parties in the absence of other 
evidence? The better view appears to be that the Italian legislator 
did not intend to exclude the principle of the autonomy of the will in 
the law of obligations. The intention of the parties is to be regarded, 
therefore, as determining the law governing the obligations of the 
parties. Where the parties are of the same nationality they will be 
deemed to have contracted with reference to their national law. 
Where they are of different nationality, they will be presumed, in the 
absence of evidence showing a contrary intention, to have had in mind 
the law of the place of execution.^®* 

C. Latin-American Law. 
(1) Convention of Montevideo. 

The Convention on Commercial Law concluded at the Congress of 
Montevideo contains the following specific provisions: 
Art. 27. "The legal relations resulting from the drawing of a bill 

i8«^ (Jan. 17, 1882) 6 B G, 24. 

i««l Diena, Tratiato, 73-79; Ottolenghi, 131-138. 
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of exchange shall be governed aa between the drawer and the payee 
by the law of the place of issue ; those resulting as between the drawer 
and the drawee shall be governed by the law of the domicile of the 
drawee. 

Art. 28. ''The obligation of the acceptor in respect of the holder 
and the defences which he may have, shall be governed by the law of 
the place where the acceptance took place. 

Art. 29. ''The legal effects resulting from the indorsement as 
between the indorser and the indorsee shall depend upon the law of 
the place where the bill has been negotiated or indorsed." 

The above constitute special provisions applicable to bills of ex- 
change. As regards contracts in general the Convention on Inter- 
national Civil Law concluded at the Congress of Montevideo provides 
that the law of the place of performance shall govern the validity, 
obligation, effect, and performance of contracts.^"^ 

(2) Argentine Law. 

The general rules governing the obligation of contracts are found 
in articles 1239, 1244, and 1248 of the Civil Code. Article 1239 pro- 
vides that the law of the place of contracting shall control the validity, 
nature, and obligation of contracts, but it appears from articles 1244 
and 1248 that the law of the place of performance is to govern in this 
regard whenever the contract is to be performed in a place other than 
that of the place of execution.^^" Bills and notes are subject, how- 
ever, to the special rule laid down in article 738 of the Commercial 
Code: 

"Disputes at law referring to the essential requisites of bills of 
exchange, their presentation, acceptance, payment, protest, and noti- 
fication, shall be decided according to the commercial laws and customs 
of the place where those acts are done. ' ' 

(3) Brazilian Law. 

The Civil Code of Brazil has the following general provisions on 
the subject : 

Art. 13. "The substance and effects of obligations shall be regu- 
lated, in the absence of a stipulation to the contrary, by the law of the 
place where they were entered into. 

"But Brazilian law shall govern^- 

"I. Contracts entered into in foreign countries which are to be 
performed in Brazil; 

187 Art. 33 of the Convention on International Civil Law provides that the 

law of the place of performance shall govern contracts as regards "(a) their 
creation, (b) their nature, (c) their validity, (d) their effects, (e) their conse- 
quences, (f) their performance, (g) in brief, all matters concerning contracts, 
wlmtever their nature.'' 

iMSee Molina, 183; 3 Alcorta, 233; 1 Bivarola, 127. 
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''II. Obligations contracted in a foreign country between Bra- 
zilians." 

Bills of exchange are controlled, however, by the special provisions 

contained in article 47 of the new Bills of Exhange Law, which applies 

the law of the place of execution to the determination of the nature 

and effect of exchange obligations. 

(4) Chilean Law. 

The law of the place of execution determines the obligations arising 
from contracts but the effect of contracts to be performed in Chile 
is subject to Chilean law.^^' There are no si>ecial provisions relating 
to bills and notes. 

D. Japanese Law. 

Article 7 of the Law Concerning the Application of Laws in G^eral 
provides as follows : 

''The law governing the creation and effect of a legal transaction 
is determined by the will of the parties. 

"If the will of the parties is not clear the law of the place where 
the transaction was entered into shall control."^'® 

E. Discussion. 

Which of the preceding rules represents the better view? 

As the question before us relates to the obligation of the contract, 
as distinguished from its validity, the governing principle recognized 
in all countries is that the intention of the parties is, in the last analy- 
sis, the controlling factor. In the law of bills and notes, however, 
such an intention is but rarely expressed directly ; and usually it can- 
not be definitely gathered from the surrounding circumstances. To 
promote the certainty and security of commercial dealings involving 
negotiable paper, it is necessary, therefore, for the courts or legisla- 
tures to lay down certain presumptions which shall fill in the gap. 
These presumptions, except so far as they must yield to considerations 
of policy, should represent the law which the parties, acting as reason- 
able men, would probably have chosen as the governing law had their 
attention been directed to the matter. 

On behalf of the lex patriae it is said that the contracting parties 
are generally familiar with their national law, while they are ordi- 
narily ignorant of the law of the place where they may happen to 
make the contract. Where they have a common nationality it is, there- 
fore, deemed fair to presume that they had the lex patriae in mind.^*^ 

189 Art. 16, Civil Code, pars. 2 and 3. See also Fabr^s, 140; 1 Salas, 45. 

i»oDe Becker, 447; Minakuchi, 82, 86, and notes. 

i^iAudinet, 611; Chr^ien, 104-105; Champcommunal, 149; Despagnet, 989; 
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Against this presumption it may be urged, even from a continental 
standpoint, that the law of obligations, unlike the family law, does 
not express national peculiarities based upon racial characteristics 
or local physical conditions. As the question has to do with business, 
the parties would naturally be more apt to know the law of their 
domicile than their lex patriae. 

Some authors — ^PiUet,^** for example, — ^have realized the force of 
the above objection against the lex patriae. They contend that the 
lex domicilii, if common to both parties, best expresses their presump- 
tive intention. This presumption may best express the probable inten- 
tion of the parties in the older countries, but it cannot be adopted 
in a country like the United States, where the population is mig^tory. 
The criterion of domicile under the conditions prevailing in this 
country would present too many difScult issues of fact to make it a 
practical standard for the defining of legal rights, particularly in the 
law- of negotiable paper where certainty is a paramount consideration. 
This objection applies equally to Bar's*** theory, which supports the 
lex domicilii of the debtor. 

There remain the lex loci contractus and the lex loci solutionis. 
Which of these rules should determine the obligation of the parties to 
a bill or note? 

"We have seen that the great weight of authority in this country, 
and the German courts favor the law of t^ie place of performance; 
while the other countries adopt, generally speaking, the law of the 
place where the contract is made. It seems, however, that the pro- 
visions of the English act resulted from a misunderstanding of Story's 
views which clearly support the lex loci solutionis.^^* In view of this 
conflict in the positive law, it will be necessary to look into the theories 
upon which the conflicting views rest. 

The chief supporters of the lex lod solutionis in general are Story 

1 Foelix, 243; 7 Laurent, 518-519; 1 Bolin, 509; SurviUe & Arthuys, 298-299, 723; 
4 Weiss, 357, 458. 

iMPOlet, Principes, 441; Cours, 325; 20 Annuaire, 153. 

iMpp. 443-446. 

The most recent Norwegian authors appear to have also adopted the law of 
the debtor's domicile. Sjnnestvedt, 261. 

While it is impossible to accept Bar 's reasoning in general, it must be admitted 
that there is a scientific basis for the adoption of the Ux domicUii of the debtor 
with respect to unilateral obligations. From a theoretical standpoint, therefore, 
this rule might be applied to bUls and notes in jurisdictions where the contracts of 
the different parties are regarded as creating unilateral obligations. 

!•« See Dicey, 593-594, ante, p. 104. 
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and Savigny. Savigny's argument in favor of the law of the place 
of performance is put by him in the following form :^*' 

**In every obligation, then, we find principally and uniformly two 
visible phenomena which we might take as our guides. Every obliga- 
tion arises out of visible facts; every obligation is also fulfilled by 
visible facts : both of these must happen at one place or another. We 
can, therefore, select either the place where the obligation has origi- 
nated, or the place where it is fulfilled, as determining its seat and 
its forum, — either the beginning or the end of the obligation. To 
which of the two points shall we give the preference upon general 
principles? 

'*Not to the origin. This is in itself accidental, transitory, foreign 
to the substance of the obligation and to its further development and 
efficacy. If in the eyes of the parties a permanent influence reaching 
into the future were to be ascribed to the place where the obligation 
arose, this certainly could not flow from the mere constituent act, but 
only from the connection of that act, with extrinsic circumstances, 
by which a definite expectation of the parties was directed to that 
place. 

''The case is different with respect to the fulfillment, which is indeed 
the very essence of the obligation. For the obligation consists just 
in this, that something which was previously in the free choice of a 
person is now changed into something necessary, — ^that which was 
hitherto uncertain, into a certainty; and when this necessary and 
certain thing has come to pass, that is just the fulfillment. To this, 
therefore, the whole expectation of the parties is directed; and it is 
therefore part of the essence of the obligation that the place of fulfill- 
ment is conceived as the seat of the obligation, that the special forum 
of the obligation is fixed at this place by voluntary submission." 

This view has found many adherents, particularly in Germany, 

where it has been adopted by the Beichsoberhandelsgericht^^^ and the 

Reichsgericht^*'' and was approved, in 1897, at the twenty-fourth 

session of the German Jurist entag}^^ Bar^'* advances the following 

ai^ument against the position taken by Savigny : 

''In support of this view, it is pleaded that performance is the end 
and object of the obligation to which the whole view of the parties 
is directed. This does not by itself, however, justify the subjection 
of the obligation exclusively to the law recognised at the place of per- 
formance. All that one can infer is, that in points dependent upon 
the agreement of parties, there is foundation for inferring a voluntary 
subjection to the law of the place of performance, by virtue of that 

iwpp. 198-199. 

iM See Bar, 541, n. 

i»7B G (May 10, 1884) 13 aunet, 609; (Mar. 22, 1901) 31 Clunet, 960; 
(June 16, 1903) 55 B G, 105; (July 4, 1905) 15 Niemeyer, 285; (Apr. 26, 1907) 
18 Niemeyer, 177. 

19S Verhandlungen des 24. deutschen Juristeniages, IV, 127. 

188 pp. 541-542. 
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« 

expectation of parties which is directed to that end; while the law 
of obligations consists to a large extent, although not exclusively, of 
rules which may be avoided at the pleasure of parties. But even with 
this limitation, it is impossible, without a revolt against the general 
logical rules for interpreting the intention of parties, to carry out the 
theory of the rule of the place of performance in regard to obligations. 
For even if we leave out of account that, as the parties often know 
nothing of the law of the place of performance, and as it is often 
very difficult to say what is the place of performance in this sense, we 
cannot assume any voluntary subjection of the parties to the law of 
that place, an alteration in the place of performance made subse- 
quently to the conclusion of the contract must alter the contract in 
each and every point, if the law of the new place of performance 
differs from that of the old ; and if there are several places of fulfil- 
ment, we are at a loss for any rule of interpretation. ' ' 

This quotation summarizes briefly the arguments against the lex 
loci solutionis. From the mere fact that the debtor may have to be 
sued at his residence, the courts of which have jurisdiction, certainly 
no deduction regarding the presumptive intention of the parties can 
be made. Oreat difficulties might arise, as regards ordinary contracts, 
in the determination of the place of performance when the parties 
have not indicated it.*^® In the words of Professor Niemeyer,*®^ the 
rule proposed by Savigny would introduce **a complicated legal con- 
cept, the criteria of which presuppose again a definite law." In bi- 
lateral contracts, obligations may arise on both sides, and the places 
of performance may be in different jurisdictions. In these cases we 
might be confronted with the strange spectacle of having the mutual 
obligations arising out of a single contract controlled by conflicting 
laws. How are we to look at the obligation of one of the parties sepa- 
rately from that of the other, when one obligation constitutes the 
condition of the other? Yet this is the precise thing that the German 
courts have been forced to do in following Savigny 's theory in the 
above class of cases.*®* 

Story considers the application of the lex loci solutionis as ''the 

200 See Story, sees. 282 et seq.; Wharton, 867-871, 877-883; Minor, 377-382, 

388-400. "But although the general rule is so well established," says Storj, "the 
application of it in many cases is not unattended with difficulties; for it is often a 
matter of serious question, in cases of a mixed nature, which rule ought to pre- 
vail, the law of the place where the contract is made, or that of the place where 
it is to be performed. In general it may be said that if no place of performance 
is stated, or the contract may indifferently be performed anywhere, it ought to 
be referred to the lex loci contractus. But there are many cases where this rule 
will not be a sufficient guide. ' ' Sec. 282. 

201 Vorschlage und Maierialien, 241. 

202 (Oct. 13, 1894) 34 B G, 191; (Apr. 28, 1900) 46 R G, 193; (Apr. 21, 1902) 
51 R G, 218; (June 16, 1903) 55 R G, 105; R G (Apr. 26, 1907) 18 Niemeyer, 177. 
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result of natural justice.'"®' Li support of this conclusion he relies 
upon two passages from the Roman law, upon statements of some of 
the older authors, and upon the decisions of English and American 
courts. Let us inquire into these authorities in order to determine 
to what weight they are entitled. 

Story asserts, first of all, that the Roman law adopted the lex loci 
solutionis as a maxim. He quotes the two passages from the Digest 
of the Corpus juris dvilis which follow :*** 

**Contraxisse unusquisque in eo loco intelligitur, in quo ut solver et, 
se obligavit/' and *'Contractum autem non utique eo loco intelligitur, 
quo negotium gestum sit; sed quo solvenda est pecunia." 

In regard to these quotations, it may be said that they do not estab- 
lish the proposition in support of which they are cited. In the first 
place, there are other passages in the Corpus juris, equally explicit, 
which appear to support the lex loci contractus. For example : 

*'8i fundus venierit, ex consuetudine ejus regionis in qua nego- 
tium gestum est pro evictione caveri oportet'*^^^ and ^^Uniuscujusqus 
enim contractus initium spectandum et causam."*^ 

Fiore'®^ attempts to reconcile these four passages from the Roman 
law by suggesting that the last two refer to the vinculum juris of the 
contract; while the former two — ^those which were cited by Story — 
govern merely the mode of performance. 

Li the second place, it is. doubtful whether the passages quoted by 
Story have any bearing whatever upon the question before us, for 
they may refer merely to the forum, that is, to the place where suit 
may be brought, and not to the law governing the contract as such. 

Says Bar:*®» 

''An appeal is made to the fact that by Roman law the forum con- 
tractus was set up in the place where the obligation was to be per- 
formed, and Savigny especially tries to make out that the local 
jurisdiction, as well as the local law of the obligation, depends upon 
a voluntary submission of the parties, and therefore that the rules 
which regulate the former are to be applied also to the latter. But, 
in the first place, the Romans, in determining the jurisdiction, had no 
intention of laying down what the law of the obligation was to be. 
Further, by Roman law the forum contractus was not exclusive, but 
concurrent with the forum domicilii of the debtor. This could not be 
the case if the Roman law had conceived the place of performance 



»o« p. 380. 
to4 p. 376. 
205 Dig. XXI, 2, 6. 
' 2o« Dig. XVII, 1, 8, pr. 
«0T VoL 1, p. 160. 
toa p. 543. 
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to be the seat of the obligation. In the third place, it is at variance 
with the general principles adopted by Savigny himself, and by far 
the greater number of authorities, to conclude from the competency 
of a court that the law recognised at its seat is uniformly applicable. 
By a similar deduction, we should hold that the law recognised at the 
seat of the court which had to decide any case must rule the case in 
all its bearings. Lastly, we shall show (see our discussion of juris- 
diction) that it is not by any means the case that the Roman law un- 
conditionally set up the forum contractus in the place where the 
obligation was to be performed." 

Wachter,*®* one of the leading authorities on Roman law, expresses 
himself more fully in regard to the passages from the Roman law cited 
by Savigny. 

''It is certain," he says, ''that so far as a legal transaction is sub- 
ject to the will of the parties, it must be assumed in case of doubt 
that they wish the law of the place where the transaction took place 
to be applied, quo actum est, quo negotium gestum est. In the matters 
which are subject to the control of the parties, the rule locus regit 
actum governs therefore in case of doubt. However, a meaning is 
ordinai^y given to this principle of the Roman law which appears 
not to be the correct one. 

"It is commonly asserted, at least by the more recent [German] 
writers, that in case the parties have agreed upon a place of payment, 
the law of that place should control, as it constitutes in effect the locus 
contractus. They cite in support, D. XLIV. 7 de 0. et A. 1. 21, XLII 
5. de reb. auct. jud. 1, 3. These passages say, it is true, that the place 
of payment agreed upon is deemed legally the locus contractus. But 
they say this solely with respect to the creation of the forum con- 
tractus, in regard to which the agreement is naturally of importance; 
and by no means as regards the interpretation of the will of the parties 
and the supplementing of what the parties left uncertain. Indeed, 
on this very point a contrast is made with the place of payment. The 
will of the parties shall be supplemented by the law of the place in 
which the negotium gestum est; but as regards the forum contractus, 
the locus contractus shall be deemed not the place quo negotium 
gestum est, sed quo solvenda pecunia est." 

Many other writers agree with Bar and Wachter, and hold that 
Savigny and Story have given too broad a meaning to the Latin texts 
quoted. 

In the light of the above considerations, Story's assertion that the 
law of the place of performance is supported by the Roman law must 
be said to rest upon a questionable foundation. 

As already indicated, Story relies not only on the Roman law texts, 
but also on the older authors. He quotes from Paul Voet, Huber and 
Everhardus, though he admits that John k Sande maintained that the 

20»pp. 42-43. 
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law of the place where the contract was made should govern. He 
says :"• 

• 

'*Panl Voet has laid down the same rule. ^Hinc, ratione effectus et 
compUmenti ipsius contractus, spectatur Ule locus, in quern destinata 
est solutio: id, quod ad modum, mensuram, usuras, etc, negligentiam, 
et moram post contractum initum accendentem referendum est.' He 
puts the question: 'Quid si in specie, de nummorum aut redituum 
solutione difficultas incidat, si forte valor sit immutatus, an spectdbi- 
tur loci valor, ubi contractus erat celebratus, an loci, in quern desti- 
nata erat solutio. Bespondeo; ex generaU regula, spectandum esse 
loci statutum, in quern destinata erat solutio.' So that, according to 
him, if a contract is for money or goods, the value is to be ascertained 
at the place of performance, and not at the place where the contract 
is made. And the same rule applies to the weight or measure of 
things, if there be a diversity in different places. Everhardus accepts 
the same doctrine. *Quod, ctestimatio rei debitae consideratur secun- 
dum locum ubi destinata est solutio, seu deliberation non obstante 
quod contractus alibi sit celebratus. TJt videlicet inspidatur valor 
monetae, qui est in loco destinalae solutionis.' Huberus adopts the 
same exposition. 'Verum tamen non ita praecise respidendus est 
locus, in quo contractus est initus, ut si partes dlium in contrahendo 
locum respexerint, Ule non potius sit considerandus.' Indeed, it has 
the general consent of foreign jurists; although to this, as to most 
other doctrines, there are to be found exceptions in the opinions of 
some distinguished names." 

Is Story correct in saying that the lex loci solutionis ''has the 
general consent of foreign jurists"? 

It is noteworthy, in the first place, that Story quotes only from 
Dutch authors. No reference is made to Italian writers. Of the 
French writers on the subject of conflict of laws, Boullenois alone is 
cited in a note, -and of the German writers, only Hertius. 

The Italian school of jurists, following Bartolus, the founder of 

the science of the conflict of laws, regarded the law of the place of 

making as the law governing the obligation of contracts. In his classic 

work, Introduction au droit international privS, published in 1888 and 

1892, Professor Lain6 makes the following statement concerning 

Bartolus' view on the subject.'^^ 

''As far as the substance itself of the litigation is concerned {ipsius 
litis decisio)f a distinction must be made. The point in question may 
relate either to the natural consequences of the contract, to the conse- 
quences which inhere in the contract from its inception (aut quaeris 
de his quae oriuntur secundum ipsius contractus naturam tempore 
contractus) ; in this case the lex loci contractus governs, and by the 
lex loci contractus must be understood the place where the contract 
is made 'and not the place where it is to be performed. Or the question 

210 pp. 377-380. 

211 Vol. 1, pp. 135-136. 
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relates to the consequences which arise subsequent to the formation 
of the contract as the result of negligence or default {aut de his quae 
oriuntur ex postfacio propter negligentiam aut moram) ; in that event 
the law of the place indicated for the performance of the contract 
must govern, or if nothing has been specified in this regard, the law 
of the forum; for it is there that the negligence or default has 
occurred.'' 

The views of Bartolus appear to have prevailed until Dumoulin 

advanced his theory that the express or tacit intention of the parties 

should determine the governing law. Contrasting this view with that 

of Bartolus, Lain6 states :*^* 

''The contracts are . . . the object of two entirely dififerent systems, 
that of Bartolus and that of Dumoulin. Bartolus submits the contract 
to the law of the place where it is executed, at least as to its direct 
effects, — ^to the consequences which inhere in it from the beginning; 
and the majority of authors after him regard the contract as formed 
in the place where it is made, and not where it is to be performed. 
Bartolus admits, moreover, that as regards the indirect and accidental 
effects, that is, the consequences which have happened through the 
negligence or default of the party obligated, the law applicable is that 
of the place designated for the performance of the contract, or the law 
of the place where the action is brought. . . . Dumoulin starts from 
the idea that in the matter of contracts the will of the parties governs ; 
he then lays down the principle that if the intention of the parties 
has not been expressed, it must be derived from the circumstances 
under which the contract has been executed. In his opinion the lex 
loci contractus is only one of the attendant circumstances. . . . More- 
over, he does not distinguish between the direct effects and the indirect 
consequences of a contract." 

The French writers since Dumoulin have followed, generally speak- 
ing, in the footsteps of that celebrated author. This is especially true 
of the modem writers, who, almost without exception, support the 
lex lod contractus as against the lex lad solutionis. Of the writers 
of the eighteenth century BouUenois**^ and Pothier'*" app^ar to have 

212 Vol. 1, pp. 256-266. 

218 Vol. 2, Observ. 46. On pp. 475-476 Boullenois quotes from OoleruB, de 

Process, execut. The first part of the quotation consists of a statement of the 

following; general principles which Colerus deems applicable to a contract of sale: 

"8% agitur de subjiei^o c€ntracftum Legihvs, aut Consuetttdini aUcujus looi, 
tunc attenditur locus, aut Consuetudo fori, uhi verba obligatoria proferuntur, et 
contractus perficitur, non autem locus destinatae solutionis: Consuetudo si guidem 
loci uhi negotium geritur, ita suhintrat ipswn contr actum, ut secundum Leges 
loci intelligatur actus fuisse ceUbratus, quamvis ea de re nikH fuerit expressum," 

Then follows an application of these principles to the sale of a horse at Magde- 
burg, the purchase price being payable in Nuremberg. Colerus reaches the con- 
clusion that the law of Magdeburg should control the implied warranties of the 

vendor. Boullenois remarks with reference to the above: "I agree with the 
decision of Colerus, but not with his preliminary principles. In mj opinion the 
law of the place of contracting must be followed in this case because, inasmuch 
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preferred the law of the place of performance to that of the place of 
contracting. Froland does not discuss the question. Bouhier^^*^ is not 
specific but seems to favor the lex lod contmctus. 

As a result of Savigny's influence the prevailing view in Germany 
today holds that the parties must be deemed to have contracted with 
reference to the law of the place of performance.'^^ But this was not 
the view of the old German writers, and Story is wrong when he cites 
Hertius as favoring the lex loci solutionis. Story relies upon number 
53 of that author's work, De coUisione legum, Hertius asks the 
following question :'^^ 

''Prctestanda sunt aliqu^ ex contractu, qufie postea acciderunt v. g. 
propter culpam vel moram; quaeritur, si discrepent leges, utra utri 
praeponderetf" 

His answer is : 

^'Quidam ad locum iudicii respiciunt, quidam ad locum destinatae 
solutionis. Ut Bartolus, Barbosa, quos sequitur Brunnem. ad L. 6. 
de evict, n. 7. Christin, V. 1. D. 283. n. 12. seq. Ab utrisque recte 
dissentit D. Cocceiv^ Diss, de fundat. in territ iurisdict. tit. 6^7. quia 
obUgationei culpae 'vel morae ex ipso contractu oriuntur, eiusque 
propriae praestationes sunt.'^ 

Hertius says that the obligations arising from a breach of contract 
on account of negligence or default are governed, according to some, 
by the law of the forum, and, according to others, by the law of the 
place of performance, citing Bartolus and Barbosa ; but he adds that 
Cocceius rightly dissents from either view. It would seem from this 
that Cocceius must have favored the law of the place of making and 
that Hertius agrees with this view. That such was the opinion of 

as movable property is involved, and a bargain, the making and performance of 
which take place on the spot, the intention of the parties cannot have been other 
than to conform to the law of the place where thej contracted." Boullenois evi- 
dently approved the lex lod aolutionia as the governing law, but regarded the 
collateral contract of warranty as an executed transaction and not as a contract 
to be performed in the place where the contract of sale was perf ormable, that is, 
where the purchase price was to be paid. 

ii-^Contrat de change, no. 155. After holding that the form of protest is 
governed by the law of the place of payment Pothier states that the same rule 
applies to the time within which the protest must be made or notice thereof given. 
''For," he continues, ''a bill of exchange is deemed executed at the place where 
it is payable, according to the rule of law: Contraxisse unusquisque in eo loco 
inielligituTf in quo, ut solveret, ae ohligavit; 1. fSl, de obi. et act. Hence, the 
obligations arising therefrom must be governed by the laws and usages of that 
place, to which the parties must be deemed to have submitted. ' ' 

218 Vol. 1, pp. 612 et seq. 

214 See resolutions in favor of the lex loci solutionis adopted by the association 
of German jurists in 1897, Verhandlungen des 184. deutschen Juristentages, IV, 127. 

217 Hertii Opera, de Collis, "Leg. s. 4. sec. 53, p. 147. 
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Hertius appears clearly from number X of his treatise, where he lays 
down* the following rule : ^^8% lex actui formam dot, inspiciendus est 
locus acttis, non domicilii^ non rei sitae.' ^ In the comment which he 
adds, he says :*** 

'^ Valet (II.) ut extendatur ad consequentia sive profluentia ex 
actu iUo principali, de quo elegans est L. 6. ff. de Evict. Si fundus 
venierit ex consuetudine eius regionis, in qua negotium gestum est, 
pro evictione caveri debet. Quae enim auctoritate legis vel consuetu- 
dinis contractum concomitantur eidemque adhaerent, naturalia a Dd. 
appellantur: & sicut consuetudo, ita etiam lex & statutum est altera 
quasi natura, dk in naturam transit. 1. 31. %20. de aedilit, edict. Scip. 
Oentil. de solennit, c. 4. Mantic. 1. 1. de tacit, et ambig. conuent. tit. 
13. n. 10. t. 14. n. 4. Hinc quantitas usurarum definienda est secun- 
dum leges loci, ubi contractus fuit initus. L. 1. pr. D. de u^ur. 1. 37. 
eod. Consult. Holland, part. 3, cons. 1. Idem dicendum de solutione. 
Brunnem. ad. d. 1. 6. de evict, n. 9 et 10. Nee obstat forum fieri com- 
petens in loco destinatae solutionis^ sive ubi ex contractu aliquid 
praestandum est. L. 21. ff. de 0. et A. 1. 3. de reb. auct. iiid. poss." 

The naturalia of a contract are determined, therefore, according to 
Hertius, by the lex loci contractus and not by the lex lod solutionis. 
As the meaning of Hertius is plain, and the conclusion above stated, 
so far as the author is aware, is not challenged by anybody,*** Story's 
reference to Hertius in support of the lex loci solutionis must be due 
either to accident or to mistake. 

Instead of having the ''general assent of foreign jurists," as Story 
maintains, our investigation up to this point has shown that the lex 
lod solutionis was rejected at least by the Italian school and by the 
older German school of jurists. 

The jurists giving the most direct support to Story's statement are 
the Dutch writers, and it is from these that all of Story's quotations 
are taken. Story admits in the later editions of his work, that the 
Dutch writers themselves were divided upon the subject, mentioning 
John k Sande as favoring the lex loci contractus. Story quotes only 
from Paul Voet, Huber, and Everhardus. There is, moreover, reason 
to doubt whether Paul Voet would have subscribed to the lex lod 
solutionis as governing the obligation of contracts in all respects. 
The first passage from Paul Voet quoted by Story is preceded in the 
original text by the following : 

^^Quod si de ipso contractu quaeratur, seu de natura ipsius con- 
tractus, seu iis quae ex natura contractus veniunt, puta fidejussione, 
etc., etiam spectandum est loci statutum, ubi contractus celebra- 



S18 Eertii Opera, de Collis, s. 4. sec. X, pp. 126-127. 
21* See, for example, Bar, 540, n. ; WUchter, 43, n. 
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tur . . . ; quod ei contrahenies semei accommodare praesuman- 

Fiore,'^* and Rivier,"* (in his notes to Asser's Conflict of laws), 
both conclude that Paul Voet drew a distinction between the vinculum 
juris, i.e., the intrinsic validity, substance and extent of the obligation, 
in regard to which the lex led contractus would govern, in accordance 
with the passage above quoted, and the onu^s conventionis, i.e., the 
performance, in regard to which the law of the place of performance 
would control, as indicated in the quotation given by Story. The 
passage from Everhard,**^ cited by Story, relates to the value of 
money, which, according to Everhard, is to be controlled by the law 
of the place of payment. As the question discussed relates to the 
performance of the contract Everhard also may have had in mind 
the above distinction. Huber^** lays down the rule that the law of 
the place of performance governs in general terms. He says: ''The 
place, however, where a contract is entered into is not to be considered 
absolutely, for if the parties had in mind the law of another place 
at the time of contracting the latter will control. 'Every one is 
deemed to have contracted in that place in which he is bound to pay 
or to perform (1. 21, 0. et A.).' " Burgundus,*" on the other hand, 
would determine the validity and obligation of contracts in accord- 
ance with the law of the place of making and would restrict the appli- 
cation of the law of the place of payment to questions relating to 
performance. 

Story's assertion that the lex loci solutionis is supported by the 
general consent of the foreign jurists proves, therefore, to be in- 
accurate.*** 

As for the English and American authorities, the first sanction to 
be given to the theory that the lex loci solutionis should determine the 
obligation of contracts is found in a dictum by Lord Mansfield in 
Robinson v. Bland^" to the following effect : 

220 p. Voet, de Stat. sec. 9, ch. IT, n. 10. 
221 1 Fiore, 161. 
222 Bivier, 74, n. 
228 ConsU. 78. 

224 X>0 confiictu legum, no. 10. See also Voet, J., De reh, cred. no. 25; De in 
integr, rest, no. 29. 

225 Tract. IV, noe. 7, 29. 

226 See also Aubry, 23 Clunet, 465; 1 Fiore, 163; 1 Foelix, 235. 

227 (1760) 2 Bupr. 1077-1079: 

"The action was an action upon the case upon several promises; and the 
declaration contained three counts. The first count was upon a bill of exchange, 
drawn at Paris, by the intestate Sir John Bland, on the thirty-first of August, 
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''The law of the place can never be the rule where the transaction 
is entered into with an express view to the law of another country as 
the rule by which it is to be governed." 

When Story wrote his treatise on the Conflict of laws in 1834, Lord 
Mansfield's dictum had already been followed by a number of courts 
in the United States.^'* In none of these cases is there any discussion 
of the rule to be adopted. The authority of Lord Mansfield was suffi- 
cient to preclude the need of a consideration of the matter de novo.*^* 
And what support did Lord Mansfield adduce for the rule laid downt 
None except the passage from Huber quoted by Story and the state- 
ment that Yoet supported the same doctrine.*'^ 



1755, and bearing that same date, on himself in England, for the sum of £672 
sterling, payable to the order of the plaintiff, ten days after sight, value received 
and accepted by the said Sir John Bland. . . . 

' ' The first question is, whether the plaintiff is entitled to recover upon this bill 
of exchange, by force of the writing. . . . 

''There are three reasons why the plaintiff cannot recover here i^n this bill 
of exchange. 

''First, the parties had a view to the laws of England. The law of the place 
can never be the rule, where the transaction is entered into with an express view 
to the law of another country, as the rule by which it is to be governed. Hvheri 
Praelectiones, lib, 1, tit, 3 pa. 34, is clear and distinct : ' Veruntamerif ^c. loeus in 
quo oontraetus, ^c. potius considerand,' fc, se ohligavit,' Yoet speaks to the 
same effect. 

' ' Now here, the payment is to be in England ; it is an English security, and so 
intended by the parties. 

"Second reason — ^Mr. Goxe has argued very rightly, 'That Sir John Bland could 
never be caUed upon abroad for payment of this bill, till there had been a wilful 
default of payment in England.' The bill was drawn by Sir John Bland on him- 
self, in England, payable ten days after sight. 

"In every disposition or contract where the subject matter relates locally to 
England, the law of England must govern, and must have been intended to govern. 
Thus, a conveyance or will of land, a mortgage, a contract concerning stocks, must 
be all sued upon in England; and the local nature of the thing requires them to 
be carried into execution according to the law here. 

"Third reason: The case don't leave room for a question. For the law of 
both countries is the same. The consideration of a bill of exchange might, in an 
action upon it, be gone into there as well as here. And as to the money won at 
play, it could not be recovered in any court of justice there, notwithstanding the 
bill of exchange. 

"This writing is, as a security, void (being void for a gaming debt), both in 
France and in England. We may therefore fity the bill of exdumge out of the 
case: it is very clear the plaintiff cannot recover upon that count." 

S28 Story cites Ludlow v. Van Bensselaer (1806, N. Y.) 1 Johns. 94; Powers 

V. Lynch (1807) 3 Mass. 77; Thompson v. Ketoham (1811) 8 Johns. 146; Fanning 

V. Consequa (1820) 17 Johns. 511; Prentiss v. Savage (1816) 13 Mass. 20; Van 

Beimsdyh v. Kane (1812, D. 0.) 1 Oall. 371; Cox v. United States (1832) 6 Pet. 

172, 8 L. E. 359. 

2S9 < < It is a principle too well known and established and founded upon reasons 
too obvious to require proof or illustration." Sedgwick, J., in Powers v. Lynch 
(supra) 77, 80. 

' ' It seems to be an undisputed doctrine . . . This is nothing more than common 
sense and sound justice." Parker, C. J., in Prentiss v. Savage (supra), 

2soin the modern law of England the law intended by the parties is the law 

which governs the validity and obligation of the contract. ' ' The essential validity 
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As neither Lord Mansfield nor Story nor any of the American 
cases have ^ven any reasons for making the law of the place of per- 
formance govern the obligation of contracts, but have contented them- 
selves with relying upon questionable passages from the Boman law 
and upon the writings of one or two of the old authors, it may not 
be amiss to examine the matter briefly with special reference to the 
law of bills an.d notes. 

The main objections raised against the lex loci contractus are: 

(1) that the place of contracting is often accidental, being chosen 

without reference to its effect upon the contract; (2) that when the 

contract is concluded by correspondence the lex lad contmctus can 

*be determined only by a fiction of the law. 

These specific objections, it is true, do not apply if the lex loci solu- 
tionis is adopted as the governing law. It would be error, however, 
to assume that the law of the place of payment would furnish an 
absolutely certain standard for the determination of the rights and 
obligations of the parties. In a vast number of the bills and notes 
issued no place of payment is specified. The determination of such 
place is governed, therefore, by a rule of law and this rule is ascer- 
tained in. accordance with the law of the state or country before which 
the question comes up for decision. No uniformity of result will thus 
be reached. 

In the cases where the place of payment is designated the problem 
is which rule will promote best the policy of the law as regards bills 
and notes. If we look at the question solely from the standpoint of 
the contracting parties the assumption is unwarranted in the average 
case that they contracted with reference to the law of the place of 
performance rather than with reference to the law of the place of 
execution ; that they would have chosen the lex loci solutionis as the 
law governing the obligation of their contract if their attention had 
been directed to the matter. Since the law of the place of execution 
is the only law directly ascertainable at the time of contracting, and 
since knowledge thereof is accessible to both parties with equal 
facility, the assumption seems more rational that they would choose 
that law as the governing rule rather than the law of the place of 
payment. The law of the place of payment would be unknown to 

of a contract," sajB Dicej, 'Ms (subject to the exceptions hereinafter mentioned) 
governed indirectly by the proper law of the contract. . . . Proper law of the 
contract means the law, or laws, by which the parties to a contract intended or 
may fairly be presumed to have intended, the contract to be governed; or (in 
other words) the law or laws to which the parties intended or may fairly be pre- 
sumed to have intended, to submit themselves." Conflict of laws (2d ed.) 545, 
529. 
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the parties in most cases, and information concerning it would not 
as a rule be readily obtainable.^'^ 

Whether any considerations of policy relating to bills and notes 
would make it expedient, notwithstanding the above conclusion, to 
adopt the law of the place of payment as the governing law can be 
determined only after the "Relationship of the Different Contracts" 
has been discussed. 

2. RELATIONSHIP OF THE DIFFERENT CONTRACTS. 

a. Theory of the Independence of the Different Contracts. 

Whichever rule is adopted as the governing law, an important 
question will be whether the obligations of the maker's, acceptor's, 
drawer's and indorser's contracts entered into in different jurisdic- 
tions shall be subjected to different laws, or whether all of these con- 
tracts shall be governed by a single applicatory law. 

A. Anglo-American Law. 

(1) English Law, 

Section 72 of the Bills of Exchange Act provides : 

(2) "Subject to the provisions of this Act, the interpretation of 
the drawing, indorsement, acceptance, or acceptance supra protest 
of a bUl, is determined hy the law of the place where such contract 
is made." . . . 

(3) '*The duties of the holder with respect to presentment for 
acceptance or payment and the necessity for or sufSciency of a protest 

2S1 1 Foeliz, no. 96; Bustamante, 130-148. 

The lex loci contractus is advocated as the law governing the application of the 
contract of the different parties to bills and notes by the great majority of authors 
who have made a special study of the problem. Beauchet, 62; Beirao, 67; 
Champcommunal, 150-200; Chretien, 129; Despagnet, 989; 3 Diena, Trattato, 
124; 2 Diena, Trincipi, 213; Esperson, 37; 1 Fiore, 164; Fiore, Elementi, 448; 
2 Griinhut, 579; 4 Ljon-Caen & Benault, no. 645; Ottolenghi, 186; Schaffner, 122; 
VaUrj, 1280. To the same effect, Asser, 209; Calvo, I, 438; Vincent ft Penaud, 
342. Jitta applies again the law of the fiduciary place of issue, II, 76, 95. 

The Institute of International Law also supports the lex loci contractus as the 
governing law. 8 Annuaire, 121. At its session at Florence in 1908 the Institute 
adopted a series of resolutions as regards the law governing the obligation of 
contracts. According to these resolutions, if the parties have not expressed a real 
intention, the determination of the law to be applied shaU be derived from the 
nature of the contract, from the relative condition of the parties and from the 
situs of the property. In the matter of bills and notes it is to be the law of the 
place where each contract is entered into, or, if such place be not mentioned in 
the instrument, that of the domicile of the obligor. Notwithstanding the above 
presumption, a manifestation of the real will of the contracting parties, even 
though it be tacit, shall prevail. 22 Annuaire, 289-292. 
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or notice of dishonour, or otherwise, are determined by the law of 
the place where the act is done or the bill is dishonoured." 

(2) American Law. 

The great weight of authority applies the law of the place of per- 
formance to each of the contracts on a bill or note, and holds that 
the drawer and indorser do not promise to pay at the place of pay- 
ment of the principal obligation, but at the place where their contracts 
are entered into.^'^ As regards the second point a few cases take a 
contrary view.*^* 

B. Continental Law. 

(1) French Law. 

The contracts of the drawer and indorser are subject to the law of 
the place where they are entered into, unless an intention to the 
contrary appears.*** 

(2) Oerman Law. 

The Oerman law agrees with the majority rule in the United 
States.*" 

(3) Italian Law. 

The law of Italy agrees in general with that of Prance.*** When 

2&2 Crawford v. Bank (1844) 6 Ala. 12, 41 Am. Bee. 33; Hunt v. Standart 
(1860) 16 Ind. 33, 77 Am. Dec. 79; National Bank v. Chreen (1871) 33 lows, 140; 
BHggs v. Latham (1887) 36 Kan. 255, 59 Am. Bep. 546; Short y. Trdbue (1863, 
Kj.) 4 Mete. 299; Kuenli v. Elvers (1859) 14 La. Ann. 391, 74 Am. Dec. 434; 
Trabue v. Short (1866) 18 La. Ann. 257; Powers v. Lynch (1807) 3 Mass. 77; 
Williams y. Wade (1840, Mass.) 1 Mete. 82; Wood v. Gihhs (1858) 35 Miss. 559; 
Price V. Page (1856) 24 Mo. 65; Freese v. Brownell (1871) 35 N. J. L. 285, 10 
Am. Bep. 239; Mackintosh y. Gtbls (1911) 81 N. J. L. 577, 80 AtL 554, Ann. 
Gas. 1912 D 163; Aymar y. Sheldon (1834, N. Y.) 12 Wend. 439, 27 Am. Dee. 
137; Spies v. National City Bank (1903) 174 N. Y. 222, 66 N. E. 736, 61 L. E. A. 
193; Amsinck v. Sogers (1907) 189 N. Y. 252, 82 N. B. 134, 121 Am. St. Rep. 
858, 12 L. B. A. N. 8. 875; Lennig v. Balston (1854) 23 Pa. St. 137; Bead v. 
Adams (1821, Pa.) 6 Serg. & B. 356; Warren y. Citisens' Bank (1894) 6 S. D. 
152, 60 N. W. 746; Douglas v. Bank of Commerce (1896) 97 Tenn. 133, 36 S. W. 
874; Baymond y. Holmes (1853) 11 Tex. 54. 

^^•Dunn y. Welsh (1879) 62 Ga. 241; Hihemian National Bank y. Lacombe 
(1881) 84 N. Y. 367; Peck y. Mayo (1842) 14 Vt. 33, 39 Am. Dec. 205. 

"* Cass. (Feb. 6, 1900) S. 1900, 1, 161. 

28* (Mar. 28, 1883) 9 B G, 431; (Noy. 5, 1889) 24 B G, 112; (Oct. 4, 1889) 
44 B G, 431. 

28«CaBS. Florence (Apr. 8, 1895) S. 1896, 4, 7; Cass. Florence (Jan. 16, 1888) 
15 Clunet, 735. 
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the parties are subjects of the same country they will be deemed to 
have contracted with reference to their national law.*'^ 

C. Latin-Amebican Law. 

The provisions of the Convention on Commercial Law, concluded at 
the Congress of Montevideo,*'* as well as the law of Latin- America in 
general,*** subject the contracts of the drawer, acceptor and indorser 
to different laws, namely, to the law of the place where each contract 
was entered into. 

D. Japanese Law. 

Under the law of Japan likewise each contract is governed by the 
lex loci contrctctus.^^^ 

The legal systems of the above -countries are thus agreed upon the 
principle of the independence of the different contracts on a bill or 
. note. They regard the law of the place where the contract of a drawer 
or indorser is entered into as controlling the obligation of the con- 
tract. France, Italy, Japan and the Convention of Montevideo do 
so on the ground that the lex loci contractus as such governs, while 
Germany and the United States reach the same result through the 
application of the lex loci solutionis, which they regard as coinciding 
with the lex loci contractus. 

In the words of Story : 

''The drawer and indorsers do not contract to pay the money in 
the foreign place on which the bill is drawn; but oidy to guarantee 
its acceptance and payment in that place by the drawee; and in 
default of such payment they agree upon due notice to reimburse the 
holder in principal and damages at the place where they respectively 
entered into the contract. ' '*** 

As for the English law, it is difScult to harmonize subdivisions (2) 
and (3) of section 72 of the Bills of Exchange Act. For an explana- 
tion of the subdivisions reference may be made to the discussion pre- 
sented at pp. 104-105 above. 

As the English law stands, the interpretation and obligation of each 

237 Art. 9. Prel. Disp. Civil Code; Cass. Naples (Jan. 4, 1S98) La Legge, 1898, 
1, 617. 

MS See arts. 27-29 of the Treaty on Commercial Law of the Gbngress of 
Montevideo, ante, pp. 106-107. 

The form of the notice to be ^ven to the indorsers has been held to be subject 
to the same law. Argentina, 0. A. C. XLII, 144, cited in Commercial laws of the 
world, "Argentina," 176, n. 2. 

289 Art. 738, Argentine Commercial Code. 

S40 See ante, p. 108. 

2« Sec. 315. 
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respective contract would be governed by the law of the place where 
such contract is made, while the necessity of presentment, protest, 
or notice would be controlled '*by the law of the place where the act 
is done or the bill is dishonoured." 

So far as the place of performance of the drawer's or indorser's 
contract is concerned, the English law would seem to differ from the 
American and continental view. The more recent decisions have held 
that the drawer and indorsers are liable for the payment of the bill, 
not where they, respectively, entered into their contracts, but where 
the bill was to be paid by the drawee.*** 

b. Theory that a Single Law Should Oovem. 

Under the doctrine of the independence of the different contracts 
there is a possibility that one party may be liable under the law gov- 
erning his contract, even though, because of a difference in the law 
governing the other contracts, he may have lost, without personal 
fault, all rights of recourse against the prior parties. Such a contin- 
gency is avoided if all parties are deemed to have contracted with 
reference to a single law (Einheitstheorie) . Some of the older 
authors*** were of the opinion that all of the parties must be deemed 
to have contracted with reference to the law of the drawee's domicile, 
which they regarded as the place at which the exchange contract had 
its seat. But this theory is now completely abandoned on the contir 
nent and elsewhere, where the doctrine of the independence of the 
different contracts is admitted on principle by all at the present day.*** 

In this country a few authors would apply to all parties the law of 
the place of payment of the bill or note. Minor does so on grounds 
of expediency. He says :**• 

** Expediency would seem to pronounce in favor of the latter view, 
and it is believed to be the better. To give every indorsement its own 
separate locality would impair most seriously the value of all nego- 
tiable instruments, even those which are in fact purely domestic, since 

S42 Hirschfield y. Smith (1866) L. B. 1 G. P. 340; Bauqiiette v. Overmann (1875) 
L. R. 10 Q. B. 525. But see, Gibha v. Fremont (1853) 9 Ezch. 25. 

2*«Pothier, TraitS du contrat de change, sec. 155; 2 Brocher, 315-316. 

2««A88er, 210; Audinet, 612-613; Bar, 677; Beauchet, 63; Bettelheim, 174; 
Carrio, 255; Champcommunal, 155; Despag^et, 989-990; 3 Diena, Trattato, 86- 
87, 209; Esperson, 38; 1 Fiore, Le droit, 178; Fiore, Elementi, 448, 459; Gestoso 
J AcoBta, 449-450, 452-453; 2 Griinhut, 578-579; 2 Jitta, 76; 4 Ljon-Caen & 
Renault, 558-559; 2 Meili, 334; 2 Meyer, 373; Minakuchi, 58, 118; Ottolenghi, 
218, 472; Restropo-Hemandez, 455-456, 459; SchafPner, 121-122; Staub, art. 86, 
n. 7, 8; SurvUle & Arthuys, 727, 734-735; Val6ry, 1283; Villalbi, 412; 4 Weiss, 
459; Zavala, 186. 

24B p. 396. 
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the holder could not know where the prior indorsements were made 
and hence could not tell what the liabilities of the prior indorsers are, 
nor what steps he must take to secure that liability. The tendency 
of this rule is to destroy or impair the negotiability of such instru- 
ments. On the other hand, to hold the locus solutionis of each indorse- 
ment to be identical with the locus solutionis of the original contract 
creates one single law by which the liabilities of all the indorsers are 
to be ascertained, and would prevent the inconvenience (to use a mild 
term) to the holder of having to ascertain and comply with a number 
of different laws as to protest, notice of dishonor, and other steps to 
be taken in order to fasten responsibility upon the indorsers." 

DanieP^* reaches the same conclusion on principle. His view is set 
forth in the following words : 

''This doctrine that the drawer and indorser are bound according 
to the law of the place of drawing or indorsing, although sustained 
by great weight of opinion, and an overwhelming current of authori- 
ties, has not escaped criticism and dissent, and rests, as it seems to 
us, rather upon tiie sanction of decisions than upon clear and well- 
defined principles. If A, in New York, draws a bill on B, in Rich- 
mond, directing him to pay $1,000 at the First National Bank, in 
Raleigh, N. C, he thereby guarantees to C, the payee, that the money 
shall be there paid by B on the day of its maturity. He is as clearly 
bound as B is, although secondarily, that the money shall be paid at 
the time and at the place named. If either tenders the amount at the 
time and place, it would be a good tender. And, although A 's liability 
is contingent upon due notice of dishonor, the liability is, neverthe- 
less, for breach of his contract that B should pay at Raleigh. He has 
contracted that the amount shall be there paid by the hand of B, and 
yet his contract is regarded as being governed by the law of New 
York; while B's contract to pay by his own hand is governed by the 
laws of North Carolina. This seems to us an inconsistency of the law ; 
and while the doctrine is now perhaps too well settled to be disturbed, 
it does not bear the test of searching analysis. ' ' 

c. Resolutions of the Institute of International Law. 

The Institute adopted the theory of the independence of the differ- 
ent contracts in the following resolution :'*^ 

*'II. The effect and validity of a bill of exchange and a promissory 
note, of the indorsements, acceptance, and aval shall be governed by 
the law of the country in which these different acts occurred, without 
prejudice to the rules relative to the capacity of the parties. ..." 

The theory is abandoned, however, in important respects. The 
following resolutions show the extent to which the law of the place 
of issue is to control.^** 



"• Sec. 901. 

S4T 8 Annuaire, 121. 

248 Id., 121-122. 
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^'11. ... The effect of the sopenrening contracts, however, shall 
not be greater in extent than that resulting from the creation of the 
instmment itself. 

''III. The time allowed for presentment of bills of exchange and 
promissory notes payable at sight or after sight is determined by the 
law of the place where the original instrument was issaed. 

"IV. The duties of the holder with respect to presentment for 
acceptance and payment are fixed by the law of tlie place where the 
bill or note has hem issued. 

''VI. The defence of accident and vis major is allowed only if it 
is recognized by the law of the place of issue of the original instru- 
ment. 

"VII. The time within which the right of recourse may be exer- 
cised against the indorsers or the other guarantors and against the 
drawer, or within which a direct action may be brought against the 
acceptor, is fixed by the law of the country in which the act which 
gives rise to the action took place. 

"However, as against the indorsers and the other guarantors, the 
time can never exceed that laid down for the right of recourse against 
the drawer." 

In some respects the law of the place of payment governs. Resolu- 
tion V provides :**• 

"The law of the place where payment is to be made determines the 
mode of showing default of acceptance or payment and the form of 
protest, as well as the time withm which it may be made. 

"The notices to be given to the guarantors for the preservation of 
the right of recourse in case of default of acceptance or payment, and 
the time within which such notices may be given, are governed by 
the law of the place from which tiiese notices are to be sent." 

d. Discussion of Foregoing Theories. 

The theory that a single law should govern the obligations of the 
various parties to a bill or note has obvious advantages over that of 
the independence of the different contracts. In case of recourse no 
difSculties can arise under the former theory from a possible differ- 
ence in the laws of the states in which the contracts of the different 
parties may have been entered into. If in the framing of the uniform 
act a single law were to be chosen to regulate the rights and obligations 
of all parties, such a result might be reached by one of two courses. 
The law of the place of payment might be accepted as the rule gov- 
erning the obligation of contracts, with a provision that the contracts 
of the drawer and indorser shall imply a promise to pay at the place 
where the principal obligor agrees to pay, instead of being regarded 
as contracts of indemnity. The other course would be to recognize 
the lex loci contractus as the controlling law and then to provide that 

24* 8 Annuaire, 122. 
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all parties must be deemed to have contracted with reference to the 
law of the place of issue of the original instrument. The author is 
not able to recommend the adoption of either of these courses. He 
cannot accept the view last suggested, adopted to a considerable extent 
by the Institute of International Law,*'® because there is no reason to 
assume that when the different parties enter into their respective 
contracts thej have in contemplation the law governing the drawer's 
contract, i.e., the place of issue. So far as the nature of the original 
contract is concerned, such a presumption is fair and necessary. For 
example, where the original instrument is negotiable under the law 
of the place of issue, an indorser by the very act of becoming a party 
to the instrument may be presumed to have intended to incur the 
liability of an indorser of a negotiable bill or note. However, an- 
assumption that the obligation of the acceptor's contract and the 
indemnity contracts of the indorsers are all entered into with refer- 
ence to the law creating the original obligation of the maker or drawer 
is quite another matter. It does not seem to rest upon a reasonable 
basis. Every probability favors the view that each of them at the 
time of entering the contract had in mind the lex loci of his own 
contract. 

Is it advisable, on grounds of policy, to adopt the law of the place 
of payment of a bill or note**'* as the law governing the obligations of 
all parties ? From the standpoint of the different parties the lex loci 
contractus is the preferable rule, as was pointed out above. But if 
all contracts should be controlled by the same law the law of the place 
of payment would furnish the most acceptable rule. The law of the 
place of issue cannot bring about the application of one law. Pre- 
sentment and protest in the nature of things must be made at the 
place of payment and notice of dishonor must be sent from such 
place; and in accordance with the law of all countries the mode in 
which these acts must be done is determined by the law of the place 
where these acts occur. Other matters, such as the determination 
of maturity, the damage recoverable in case of non-payment, and the 
like, are also generally deemed to be controlled by the law of the place ' 
of payment. With reference to a good many points there is dispute 
whether the lex loci contractus or the lex loci solutionis should 
govern. All these difSculties would be avoided if the law of the place 
of payment of the bill or note were accepted as the law governing 

MO Ante, pp. 126-126. 

251 The phrase ' * place of payment of the biU or note ' ' is used here to designate 
the place where the maker of a note or the acceptor of a bill of exchange agrees 
to paj, and the residence of the drawee, where the bill is not accepted. 
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the obligations of all parties. In order to reach this result it would 
be necessary, however, to hold that the drawer and indorser promised 
to pay at such place of payment and not at the place at which they 
entered into their respective contracts. 

However attractive the application of a single law may be and 
however reasonable Daniel's interpretation of the contract of the 
drawer or indorser may appear, the author hesitates to recommend 
this view in the face of the actual authorities. It would run counter 
to the overwhelming weight of authority in this country relating to 
the nature of the drawer's and indorser 's contract and to the estab- 
lished law of France, Germany, Latin-America and Japan.^*** It 
is true that under the strict application of the doctrine of the inde- 
pendence of the different contracts it is possible for one party to be 
held under the lex loci of his contract although all means of recourse 
may be cut off against prior parties. With the reasonable limitations 
that should be placed upon the doctrine of the independence of the 
different contracts on a bill or note, as will appear below, it is believed, 
however, that cases of actual hardship will arise only under exceptional 
circumstances. 

The author would recommend, therefore, the adoption of article 
72 (2) paragraph 1 of the Bills of Exchange Act, notwithstanding 
the fact that this particular provision may have found its way into 
the English law as the result of a misunderstanding of Story.^*^' 

e. Limits of the Theory of the Independence of the Different Con- 
tracts. 

All authorities supporting the doctrine of the independence of the 
different contracts on a bill or note are forced to admit that there are 
necessary limitations to the operation of this rule. These limitations 
result from the fact that there is but one original instrument, all the 
other contracts being superimposed or accessory. The courts, how- 
ever, have not always borne in mind that the doctrine of the inde- 
pendence of the different contracts cannot reasonably be carried to 
the point of affecting the nature or interpretation of the original 
instrument. In the absence of an express qualification, the reasonable 
assumption must be that each party accepting or indorsing a bill or 
note did so upon the basis of the original contract. 

There is universal agreement that everything affecting the manner 

252 Ante, pp. 122-123. 

258 The lex loci contractus should detennme not only the conditions of the 
drawer's or indorser 's liability on the bill or note, but also any quasi-contractual 
liability to which he may be subject when the right of recourse has been lost. 
Staub, art. 86, n. 10. 
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of presentment for acceptance and payment and the mode of protest- 
ing a bill or note mnst be done in accordance with the law of the state 
in which such presentment and protest must be made. This rule is 
the only practicable one. Hence all other parties, in the absence of 
an express stipulation to the contrary, are deemed to have intended, 
as reasonable men, that the acts which have to be done in a particular 
place should be carried out in the mode prescribed by the law or the 
usage of that place. 

Beyond this there is conflict. Most of the problems will be sepa- 
rately considered below. They will raise the question whether one 
law should determine, with respect to all parties (1) the maturity of 
the instrument; (2) the time within which the presentment of bills 
of exchange, payable at sight or after sight, must be made; (3) the 
amount of recovery; (4) the necessity of presentment, protest and 
notice; (5) the time within which notice must be given; (6) the 
defence of accident or vis major. 

One of the problems that may be discussed to advantage in this 
place relates to the negotiability of the instrument. We must assume 
in the present discussion that the instrument is a bill or note ; for we 
are considering here the *' obligation" of contracts, and not the validity 
of the instrument as a bill or note. The latter question was discussed 
in Chapter II. The present problem may be suggested by means of 
the following cases : 

1. Suppose that Jones executed a promissory note in London pay- 
able to Smith in New York, in which he promises to pay Smith $500. 
Smith indorses the note in New York to Adams. Neither the original 
instrument nor the indorsement contains words of negotiability. 
Under the Bills of Exchange Act the note is fully negotiable ; under 
the law of New York it is not, for want of words indicating that it is 
payable ''to order or bearer." Has Smith indorsed a negotiable or 
a non-negotiable notet 

2. Suppose that a note is made in the state of X and is payable 
in the same state to "Smith or order." It is then indorsed by Smith 
in the state of Y. The note is not commercial paper under the law 
of the state of Y, although it is fully negotiable under the law of the 
state of X. Can Smith be held as the indorser of commercial paper T 

3. Suppose that the note in the first case was issued in New York 
and was indorsed in London, the instrument and the indorsement 
having the same form as before. 

4. Suppose that the note in the second case was executed in the 
state of Y and was indorsed in the state of X, the instrument and the 
indorsement having the same form as before. 
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There are several cases^"* in this country involving problems similar 
to the second one put above. Hyatt v. The Bank of Kentucky*^^ may 
serve as an example. In that case a note executed and payable in 
Louisiana was indorsed in Kentucky. It was held that the quality of 
the instrument as commercial paper should be determined, as regards 
the Kentucky indorser, in accordance with the law of Kentucky. The 
reasoning of the court was as follows : 

** Those, however, who become parties to it in Kentucky by indorse- 
ment, the legal effect of this indorsement, so far as it applies to them, 
must be determined by Kentucky law; nor will the existence of ex- 
trinsic circumstances, such as the knowledge on the part of the indorser 
of the legal character of the paper where it was enacted, change the 
character or degree of his liability. A party may know when he in- 
dorses a paper in Kentucky executed in Louisiana, that the law of 
the latter state imposes a different liability from the law of Kentucky, 
and still his assignment, being of itself an independent contract, must 
be regulated by the law where the contract is made, and no presump- 
tion should be indulged in to change its legal effect ; and if presump- 
tions are to determine these questions, it would be equally as just to 
presume that the party intended to be bound by the law of the place 
or state where the contract was made as that he intended to make 
himself liable under another and different law. 

**It is to the interest of trade and commerce that there should be 
some fixed and permanent rule governing contracts of this character ; 
and, with this rule established, no mere circumstances or presump- 
tions should be permitted to fix a liability upon such paper other than 
the liability imposed by the law of the place where the contract is 
made." 

Not oply may the law governing the contracts of the different par- 
ties to a bill or note determine whether, with respect to each party, 
the instrument shall be deemed negotiable, but the law of the forum 
also may have a bearing on this question — ^f or example, when the right 
of the assignee or indorsee to sue in his own name is involved.^** 

In the last edition of Wharton^*' we find the following summary 

concerning the law governing the negotiability of instruments : 

**The cases, however, are by no means agreed that the question as 
to the negotiability of a particular instrument is always to be deter- 

264 Hyatt V. Banle of Kentucky (1871, Kj.) 8 Bush, 193; Mackintosh v. Gihhs 
(1911) 81 N. J. L. 577, 80 At'l. 554; NichoU v. Porter (1867) 2 W. Va. 13, 94 
Am. Dec. 501. See also Baker Company v. Brown (1913) 214 Mass. 196, 100 
N. B. 1025. 

256 (1871, Ky.) 8 Bush. 193, 198. 

25«See Hakes v. Nat, Bank (1895) 61 111. App. 501; Boads v. Wehh (1898) 
91 Me. 406, 40 Atl. 128; Warren v. Copelin (1842, Ma«s.) 4 Mete. 594; Lodge 
V. PTielps (1799, N. Y.) 1 Johns. Cas. 139; Woods v. Bidley (1850, Tenn.) 11 
Humph. 194. 

25T By Parmele, vol. 2, p. 966. 
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mined by the law of the same jurisdiction, without reference to the 
particular quality or incident involved in the case. For this reason 
the question of the governing law with respect to negotiability cannot 
be satisfactorily treated in a general and abstract manner^ and with- 
out reference to the particular quality or incident dependent upon 
the character of the instrument in that respect. . . . 

**It may be pointed out in this connection, however, that according 
to the weight of authority, although there is some conflict upon the 
point, the negotiability of an instrument, as affecting the respective 
rights of one who has been fraudulently deprived of it, and one who 
has obtained the same from or through a third person who had no 
authority to transfer it, depends upon the law of the place where the 
transfer to the present holder took place, and not necessarily upon 
the substantive law of the original contract." 

It may be that the English cases cited in support of the last para- 
graph quoted from Wharton,*"® relating as they do to foreign govern- 
ment bonds and to certificates of stock in foreign corporations, an- 
nounce a rule which is dictated by sound considerations of policy, 
especially in a country like England, which has been the financial 
center of the world. Whatever attitude policy may dictate in this 
regard, it is submitted that the same considerations are not neces- 
sarily applicable to bills and notes. On the continent it is generally 
assumed that the law of the place of issue must fix the character of 
the instrument throughout its life, and that all parties, in the absence 
of an express declaration to the contrary, become bound upon that 
basis.*"* 

The author is of the opinion that this represents the correct view, 
at least with regard to the supposititious cases (1) and (2), above. 
Article 72, subsection 1 of the English Bills of Exchange Act points 
in the same direction. An indorser, it is true, is regarded by the 
courts as in the position of a new drawer. If that rule were to be 
accepted without qualification, it would follow of course that the 

258 The cases relied upon are. the following: Gorgier v. Mieville (1824) 3 B. 
& C. 45, 4 D. & R. 641, 2 L. J. K. B. 206; Lang v. Smyth (1831) 7 Bing. 284, 5 M. 
& P. 78, 9 L. J. C. P. 91; Goodwin v. Boharts (1876, H. L.) 1 App. Cm. 476, 45 
L. J. Ex. N. 8. 748, 35 L. T. 179, 24 W. B. 987; PicJcer v. London 4- County BJcg. 
Co. (1887) L. R. 18 Q. B. Div. 515, 56 L. J. Q. B. 299, 35 W. B. 469; WiUiafM 
V. Colonial Bank (1888) 38 Ch. Div. 388, 57 L. J. Ch. 826, 59 L. T. 643, 36 W, R. 
625; affirmed in (1890) L. R. 15 App. Cas. 267, 60 L. J. Ch. 131, 63 L. T. N. S. 
27, 39 W. R. 17. 

See also Baker Co, ▼. Brown (1913) 214 Mass. 196, 100 N. E. 1025. Compare 
Wylie V. Speyer (1881, N. Y.) 62 How. Pr. 107; Savings Bank v. Nat, Bank of 
Commerce (1889) 38 Fed. 800. 

259 Bar, 676, n. 47; 2 Diena, Principi, 312; Ottolenghi, 211. See also Restropo- 
Hemandez, 456-457. 
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negotiable character of the mstmment would have to be determined 
de novo with respect to each indorser. It is submitted, however, that 
this would be unwise. Why should a party accepting or indorsing a 
bill or note executed in another state or country be allowed to question 
the character of the instrument f Such a right is certainly not in 
furtherance of the security of dealings in negotiable paper. The very 
object of the law of bills and notes is to facilitate the circtdation of 
these instruments. Unless considerations of justice to the acceptor 
and indorser make it imperative that the character of the original 
instrument be determined in accordance with his own law, the law of 
the original place of issue should certainly control. Otherwise a bill 
or note intended to be negotiable, and so created by the law of the 
place of issue, would cease to be such with respect to the acceptor or 
any one of the indorsers if the lex loci of their respective contracts 
should regard the instrument as non-negotiable. However true the 
doctrine of the independence of the different contracts may be in 
general, the fact remains that there is one original contract and that 
the rest, superimposed upon it, have for their purpose the carrying 
out of the original contract. It is difficult to see how an acceptor or 
an indorser can complain if he is charged with knowledge of the law 
of the state or country in which the instrument is issued. His willing- 
ness to become a party to the instrument implies, of itself, a readiness 
to contract on the basis of its original character. Because of its ten- 
dency to facilitate the circulation of bills and notes, and the security 
of dealings with respect thereto, an imperative rule to this effect is, 
to say the least, reasonable. 

It does not follow, however, that the same principle must of neces- 
sity be applied to supposititious cases (3) and (4). 

In the discussion of the subject of ''formal validity" it was pointed 
out that on mere grounds of policy, having for its object the security 
of local dealings in bills and notes, parties may be held under the 
English and German acts as acceptors or indorsers of negotiable 
paper. This is so even though the original instrument is void under 
the law of the place of issue, provided it is valid and negotiable 
according to the lex loci governing the acceptor's or indorser 's con- 
tract. For like reasons it may be provided in supposititious cases (3) 
and (4) that the indorser of a note non-negotiable by the law of the 
place of issue but negotiable by the law of the place of indorsement, 
shall be liable as an indorser of negotiable paper. 

The American courts determine the negotiability of bills and notes 
now by one law, now by another, according to the nature of the par- 
ticular question before them. Their attitude is responsible for much 
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of the confusion to be found in the law of bills and notes, and it can- 
not be too severely condemned. 

The suggestion has been made that the principle of the independ- 
ence of the different contracts should also be restricted in another 
general direction. Assume that A has drawn a bill in the state of 
Z and that B has indorsed it in the state of F. The law of the state 
of Z requires the bill to be protested but the law of 7 has no such 
requirement. In strict theory, the holder is bound to take only those 
steps which are required by the law governing the contract of the 
party whom he intends to hold liable. Accordingly, if the holder in 
the above case should care to hold B merely, he might do so after due 
presentment and notice without protesting the bill. Unless such a 
protest be made, however, A is discharged and B would have no 
remedy over on the bill against A. Surville & Arthuys**^® therefore 
contend that under these circumstances the holder should not be 
allowed to recover from B unless he has secured to J3 a right of re- 
course against A. These writers would impose such a condition, how- 
ever, only where the holder of the bill is in a position to take the steps 
required and is not prevented from doing so by vis major or accident. 

The placing of such a duty upon the holder would relieve the in- 
dorser against whom recourse is taken from the harsh consequences 
to which a strict application of the lex loci conircLcius might lead, 
and therefore deserves careful consideration. The question is, how- 
ever, whether such a departure from principle will operate justly 
with respect to the holder. He has taken the bill or note mainly in 
reliance upon J?'s credit. J?'s contract is governed by the law of the 
place where the contract was entered into, that is, the law of the state 
of 7. If the qualification suggested is accepted, B can be held only 
if the holder has satisfied not only the requirements of the state of 
7 but also those of the state of Z and of any other state in which the 
instrument may have been indorsed, so far as they may be necessary 
to secure to J3 his rights of recourse against the prior parties. Such 
a burden would be unreasonably heavy, if the conditions under which 
liability is assumed by the parties in accordance with the laws of bills 
and notes of the different countries should vary greatly. As between 
the Anglo-American system and that of the Convention of the 
Hague it would impose upon the holder only the additional duty 
of protesting the instrument for non-acceptance or non-payment. 
Such a protest is invariably made in connection with international 
bills of exchange. Accordingly, the problem under consideration 
would have practical sigmficance only in the exceptional cases where 

a«o p. 737. 
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no protest has been made, or where, under circumstances not consti- 
tuting vis major, there has been a delay in making the protest. The 
suggestion made by Surville & Arthuys cannot possibly be approved 
until all leading nations other than the Anglo-American have accepted 
the Uniform Act of the Convention of the Hague. 



II. SPECIFIC QUESTIONS 

I. EFFECT OF NEGOTIATION IN ANOTHER STATE. 

The contracts of the maker and acceptor, in accordance with the 
foregoing conclusions, are subject to the law of the place of contract- 
ing.*** This law should determine the nature, interpretation and 
obligation of the contract, the conditions upon which liability is 
assumed, and the defences, legal and equitable, which may be avail- 
able.*®^ As regards the contracts of the drawer and indorser, it has 
been pointed out that they are independent contracts, whose inter- 
pretation and obligation should be governed by the law of the place 
where made.*®* This law should determine, therefore, the nature and 
obligation of the drawer's and indorser 's contracts in general, the 
conditions upon which their liability depends, and the defences which 
they may have. 

The liability of each party to a bill or note is fixed once for all by 
the proper law and is unaffected by a transfer of the instrument in 
another state. If the law governing his contract allows a certain 
defence, even as against a holder in due course, jt will be available 
to him notwithstanding the fact that the bill or note was negotiated 
in a jurisdiction under the law of which a holder in due course is 
protected against such a defence.*** Article 30 of the Convention on 
Commercial Law concluded at the Congress of Montevideo is prob- 
ably intended to express this rule. It provides that **the wider or 
narrower extent of the obligations of the respective indorsers shall 

2«i See the cases collected in 61 L. K. A. 206-212, 19 L. B. A. N. S. 670-672. 

282 On the continent the lex loci of the acceptor 's contract will also determine 
the question whether an acceptance of a bill of exchange raises a presumption in 
favor of the existence of a ''cover." 3 Diena, Trattato, 126; 4 Ljon-Gaen & 
Benanlt, 558; Ottolenghi, 194. 

2«8 See the cases collected in 61 L. B. A. 215-222, 19 L. B. A. N. 8. 672-674. 

As regards the regular indorser, see 61 L. B. A. 200-202, 19 L. B. A. N. S. 
668-670. 

2M0ry V. Winter (1826, La.) 4 Mart. N. S. 277. See also Audinet, 612; 3 
Diena, Trattato, 88; 4 Ljon-Gaen & Benault, 559; Ottolenghi, 151, 219; Surville 
& Arthuys, 727-728; 4 Weiss, 461. 
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not aflfect the rights previously acquired by the drawer and the 
acceptor/' 

All courts admit that the character of the instrument as a negotiable 
or non-negotiable instrument cannot be affected, €ts regards each party, 
by a transfer of the bill or note in another state or country where the 
law is different.**' 

2. LAW GOVERNING HOLDER'S TITLE. 

Each party promises to pay the sum specified in the instrument in 
accordance with the tenor of his contract. This presupposes that the 
holder has acquired a valid title to the bill or note. The question now 
is whether the title must be good according to the municipal law of 
bills and notes of the country in which the party to be charged as- 
sumed liability, or whether the promise to pay embraces any person 
who has acquired a valid title under the law of the place where the 
transfer occurred. 

A. Anolo- American Law. 

(1) English Law, 

The Bills of Exchange Act provides as follows :*•• 

^'Subject to the provisions of this Act the interpretation of the 
drawing, indorsement, acceptance, or acceptance supra protest of a 
bill, is determined by the law of the place where such contract is made. 

'^ Provided that where an inland bill is indorsed in a foreign country 
the indorsement shall, as regards the payor, be interpreted according 
to the law of the United Kingdom." 

According to this section the acceptor of an order bill promises to 
pay the same to a party who has acquired title thereto by an indorse- 
ment which is valid under the law of the place of indorsement, but 
the contract of the acceptor of an inland bill indorsed in a foreign 
country is to pay to any order or upon any indorsement which is valid 
by the mercantile law of England. Before the Bills of Exchange Act 
the English law was in an uncertain state.**^ 

^•^Krieg v. Palmer Nat. Bank (1911) 51 Ind. App. 34, 96 N. E. 613. 

M«B. E. A. sec. 72 (2). 

MTin Lehel v. Tucker (1867) L. B. 3 Q. B. 77, action waa brought against 
the acceptor of a bill of exchange which was drawn, accepted, and payable in 
England, but was indorsed in blank in France. The defence was that the indorse- 
ment was made in France and was not conformable to the law of France which 
required that the indorsement should bear a date and express the consideration 
for the indorsement and the name of the indorsee. This was held to be no answer 
to the action. "The acceptor having contracted in England to pay in England 
the contract must be interpreted and governed by the law of England. ' ' 



136 CfONFIilCT OF LAWS BELATING TO BILLS AND NOTES 

(2) American Law. 

There are no American cases which are helpful in the matter now 
under consideration.*** 

B. FoBEioN Law. 

No statutory provisions nor decisions on the question have been 
found in the law of continental Europe, Latin- America or Japan. 

C. Discussion. 

The English courts, before the Bills of Exchange Act went into 
effect, operated seemingly with the so-called intention theory. If the 
negotiation of the instrument abroad was, or must be ''deemed" to 
have been, within the contemplation of the maker or acceptor, liability 
would exist in favor of an indorsee who had acquired title under the 
law of the place of indorsement; whereas if no such negotiation was 
contemplated, the indorsee's title would be determined by the law 
governing the maker's or acceptor's contract. Notwithstanding a 
contemplated negotiation abroad, the transfer need not conform, how- 
ever, to the law of the place of indorsement whenever it clearly appears 
from the terms of the instrument that the parties contracted with 
reference to the law of England. 

The intention theory, as appears from the English cases, leads to 
uncertain results. This is inevitable because of the absence of fixed 
criteria from which the intention of the parties can be ascertained. 
The English cases, decided before the Bills of Exchange Act was 

In Bradlaugh v. Ve Bin (1868) L. B. 3 G. P. 538 a bill was drawn in Belgium 
on England. It was accepted in England and was indorsed in blank in Belgium. 
By a divided court, it was held that the law of Belgium must determine the right 
of the indorsee to sue the acceptor. The court assumed that the indorsee could 
have no rights against the acceptor unless the indorsement transferred such rights 
to him under the law of the state where the indorsement was made, the reason 
being that if the drawer cannot be made liable, the acceptor paying the instru- 
ment cannot charg^e the sum against him. The court seemingly overlooked the 
fact that the argument would apply equally to Lehel v. Tucker. The real expla- 
nation of the two cases probably lies in the fact that in Lehel v. Tucker an indorse- 
ment abroad was not deemed within the contemplation of the parties, while the 
contrary must have been true in BradXaugh v. De Bin, 

In a later English case on the subject, In re Marseilles Extension Ba/Uway 4" 
Land Company (1885) 30 Ch. D. 598, a bill was drawn in France by a Frenchman 
in the French language but in the English form on a company in England. It 
was both accepted and payable in England, and was indorsed in blank in France. 
In an action against the acceptor it was held that English law must govern be- 
cause the special facts in the case showed an intention that it be an English bill. 

2«8See Everett v. Vendryes (1859) 19 N. Y. 436; Brook v. Vannesi (1895) 
58 N. J. L. 162, 33 Atl. 382; 2 B. R. C. 304-309. 
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passed, involyed the question of blank indorsements; and it was erro- 
neously assumed that the law of the foreign country denied to the 
indorsee under such an indorsement the right to sue in his own name. 
The Convention of the Hague has accepted the Anglo-American 
law with respect to blank indorsements.*** A wide difference between 
Anglo-American law and that of the Hague Convention exists, how- 
ever, concerning the genuineness of indorsements. Under Anglo- 
American law title cannot be acquired through a forged indorse- 
ment."® According to the Convention of the Hague the chain of 
indorsements need only be regular ; the indorsements are not required 
to be genuine.*^^ Suppose that a person has taken a bill or note bear- 
ing a forged indorsement in a country by whose law he will acquire 
title. Will he be able to recover against an English or an American 
maker or acceptor? This situation was presented in the case of 
Embiricos v. Anglo-Austrian BankV^ In that case a Rumanian bank 
drew a check on a London bank payable to the order of A, A indorsed 
the check in Rumania specially to B of London. The check was stolen 
by A's clerk, who forged J3's signature, and it was cashed in good faith 
and without gross negligence by a bank in Vienna. At the time of 
such payment the indorsements were apparently regular and in order. 
The Vienna bank indorsed the check to C in London, who presented it 
to the bank on which it was drawn and received payment. In an action 
by A against C for conversion, Walton, J., gave judgment for the 
defendant on the ground that the Vienna bank had secured title to 
the check under Austrian law which the English courts were bound 
to recognize, and had assigned that title to C. The judgment was 
affirmed by the Court of Appeal. In the lower court the conclusion 
was based on the ground that under the decision of Alcock v. Smith"* 
the English law would recognize a title to a bill which had been validly 
acquired under the lex rei sitae. The court was also of the opinion 
that the judgment could be based upon section 72 of the Bills of Ex- 
change Act if the word ** interpretation,'' as applied to the indorse- 
ment, included the legal effect of the transfer by indorsement. The 
Court of Appeal accepted the first ground and held that section 72 of 
the Bills of Exchange Act contained nothing to prevent the English 
courts from recognizing the title acquired under Austrian law. 
Although the action was between the payee and the indorsee, it would 



a«» Art. 12, Uniform Law. 

2T0 N. I. L. sec. 23; B. E. A. sec. 24. 

2T1 Arts. 15 and 39, Uniform Law. 

«T2 (C. A.) fl905] 1 K. B. 677, 74 L. J. K B. 326. 

278 (C. A. 1891) [1892] 1 Ch. 238. 
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seem that the same result should follow where suit is brought against 
the acceptor or the maker. Says Yaughan Williams, L. J. :*^* 

''But it would manifestly be an unsatisfactory state of the law if 
the legal result is that the indorsement is effective to give the indorsee 
of a bill a good title as against the payee, but not effective according 
to English law to give that indorsee a good title against the drawer 
or the acceptor. And it would be convenient, as well from a legal 
as from a commercial point of view, that it should be established that 
the title by such an indorsement is good as against the original parties 
to a negotiable instrument, having regard to the contractual liability 
incurred by them thereby. I do not think that Alcock v. Smith [1892] 
1 Ch. 238, decides this question ; on the contrary, it seems to me that 
the judgments of Bomer, J., and the Court of Appeal both disclaim 
so doing; and, further, it seems to me that the law as laid down by 
Pearson, J., in In re Marseilles, etc., Land Company, 30 Ch. D. 598, 
and by Lush, J., in Lebel v. Tucker, L. B. 3 Q. B. 77, 83, is, in effect, 
authority to the contrary. At all events, it has never been decided 
that the liability of an acceptor in England of a bill drawn abroad 
or of the drawer of a cheque payable in England amounts to a con- 
tract to pay on a forged indorsement valid by the foreign law, but 
invalid by the law of England. It may, however, be that the contract 
of the drawer or acceptor is to pay on any indorsement recognized 
by the law of England, even though that indorsement be invalid 
according to what I will call for convenience the local law of England. 
I am disposed to think that this is the true contract. If the contract 
of the drawer of a cheque or acceptor of a bill were limited to payment 
on the indorsements valid by the English local law an argument might 
be raised that, even though the indorsement abroad was valid to 
legalize the possession by the indorsee claiming under the foreign 
indorsement, yet he would be guilty of a conversion if he used a 
negotiable instrument to the possession of which he was entitled for 
the purpose of obtaining and did obtain payment from an original 
party to the negotiable instrument from which he could not have 
recovered by process of law. ' ' 

The transfer of chattels is now governed in England in accordance 
with the following rules : 

^'Bule 143. An assignment of a movable which can be touched 
(goods) giving a good title thereto according to the law of the country 
where the movable is situate at the time of the assignment (lex situs), 
is valid. 

**Bule 145. . . . The assignment of a movable, wherever situate, 
in accordance with the law of the owner's domicil, is valid.''"" 

So far as they are consistent with section 72 (2) of the Bills of 
Exchange Act, these rules can be applied in England to bills and 
notes. As the Bills of Exchange Act adopts on principle the lex loci 
contractus as the law governing the transfer of bills and notes, instead 

aT4 (C. A. 1905) [1905] 1 K. B. Div. 677, 684-685. '. 

275 Dicey, 519, 525. 
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of the lex domicilii, rule 145<^annot be applied. But there is no reason 
why rule 143 should not be so extended as, in general, to embrace bills 
and notes. In a case like Lebel v. Tucker*''^ the law of the sitiis will 
be excluded, however, under the positive provifidon of the Bills of 
Exchange Act,^^^ according to which the contract of the acceptor of 
an English bill is to be interpreted as requiring an indorsement in 
the sense of the English Act. 

Which rule should be incorporated into the uniform act? The 
author would submit that the acceptor or maker of a negotiable bill 
or note should be bound with respect to any party acquiring title to 
the instrument in accordance with the law governing the contract 
of such maker or acceptor. As the lex loci contractus determines the 
extent of the liability of the maker and acceptor in general, a transfer 
satisfying that law should be sufScient. There is no good reason why 
a person who became a party to a bill or note in a country in which 
a blank indorsement is allowed should not be held notwithstanding 
the plaintiff acquired the instrument in a country under whose law 
such an indorsement would not pass title. Nor is there a sufficient 
reason why a party who issues, accepts, or indorses a negotiable bill 
in a country whose law does not require ** genuine" indorsements 
should not be bound notwithstanding the plaintiff acquired the instru- 
ment on which an indorsement in the chain of title is forged in a 
country under whose law no title could pass. 

Should plaintiff's title fail by operation of the above rule where 
under the law of the place governing the defendant's contract no title 
passed, although such title was valid under the law of the place where 
plaintiff acquired the instrument f The author is of the opinion that 
it should not. This conclusion appears most reasonable in the case 
where the defendant became a party to the instrument in a country 
whose law does not recognize blank indorsements. If the plaintiff 
acquired title to the instrument in a country in which blank indorse- 
ments are sanctioned by law, there is no reason why such title should 
not be recognized everywhere. Where, as in the case of Embiricos 
V. The Anglo-Austrian Bank,^''^ the plaintiff claims title through a 
forged indorsement, the title being valid according to the law of the 
place of transfer, the question is more doubtful. On the one hand 
it may be said that a party executing a negotiable instrument or 
becoming a party thereto may be reasonably charged with notice that 
the bill or note may be transferred in a state other than the one in 

aT« (1867) L. R. 3 Q. B. 77. 

aTT B. E. A. sec. 72 (2) par. 2. 

rtt (C. A.) [1905] 1 K. B. 677, 74 L. J. K. B. 326. 
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which it was issued or in which it is payable and that he shall be 
bound, therefore, by the law of such state. The modem rule relating 
to the transfer of chattels may be invoked by way of analogy in favor 
of this view. 

Looking at the question from the standpoint of American law, the 
question would be whether a title acquired under the law of the place 
of transfer through a forged indorsement should be respected. Is 
not such a passing of title opposed so clearly to our fundamental 
notions of justice that giving effect thereto would be in contravention 
of our policy? The author is inclined to accept the view of Yaughan 
Williams, L. J., and to recognize a title acquired under the law of the 
place of transfer. Whether the owner of a negotiable instrument 
whose signature has been forged or whether the party who in good 
faith acquired such instrument should be protected is a question in 
regard to which Anglo-American law has taken one view and the 
continental countries another. Even in England, bankers upon whom 
checks or other demand drafts payable to order are drawn are relieved 
from the responsibility of verifying the indorsements where the 
instrument is paid in good faith and in the ordinary course of busi- 
ness.*^* Whether one rule or the other should be chosen is merely 
a question of commercial policy. As no moral issues are involved the 
recognition of such foreign acquired title would not shock the con- 
science of our courts. In the opinion of the author the uniform act 
should provide that each party be held if the holder of the instrument 
has acquired title in accordance with the municipal law of the state 
where such party's contract was made, but that title acquired in con- 
formity with the law of the place of transfer shall be recognized with 
respect to all parties. The provisions of the Bills of Exchange Act 
on this point are inadequate. 

3. HOLDER IN DUE COURSE. 

According to Anglo-American law, personal defences are cut off 
when the instrument passes into the hands of a holder in due course. 
On the continent, where the notions of ** holder for value" or '* holder 
in due course*' are unknown, a title free from personal defences will 
be acquired if the purchaser acted in good faith. The Negotiable 
Instruments Law aimed to unify the law of this country with respect 
to the question of what constitutes value. It failed to accomplish its 
purpose, for the New York courts still adhere to their former doctrine 
that a transfer of a bill or note by way of collateral security for an 

2T9 Ante, p. 48. 
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antecedent debt does not constitute a transfer for value.^^® Assume 
that a bill or note is transferred in a jurisdiction where the holder in 
due course is unknown to the law, or in a jurisdiction where the term 
''holder in due course" is defined otherwise than under the lex loci 
of the maker's or acceptor's contract. Which law is to control? The 
American courts occasionally apply the law of the place of indorse- 
ment,^** but more generally the law of the place of payment of the 
bill or note,*®^ that is, the law which, in their opinion, governs the 
obligation of the maker's and of the acceptor's contract. It has been 
suggested also that the question should be determined by the law of 
the forum as a matter of general commercial law.^*' 

The view last mentioned cannot be sustained although the federal 
courts^*^ have taken the position that in matters of general commer- 
cial law they will follow their own views instead of the law of the 
state or country in which the contract may have been entered into 
or is to be performed. There is no justification for such an attitude 
on the part of the state courta^®" 

On behalf of the view first stated it may be urged that upon a 
proper analysis of the question it is found to relate to the power of 
the holder to transfer the instrument free from certain defects or 
defences, and that the effect of such power should be measured b^ 
the law of the place where it is to be exercised. From this mode of 
reasoning it would follow that a defendant could not avail himself 
of any defence which the law of the place where he entered into his 
contract might allow even against the holder in due course if the law 
of the place of transfer would cut off such a defence. This result 

280 The appellate division of the supreme court of New York has so held on 
several occasions. See Sutherland v. Mead (1903) 80 App. Div. 103, 80 N. Y. 
Supp. 504; Boseman v. Mahony (1903) 86 App. Div. 377, 83 N. Y. Supp. 749; 
Bank of America v. Waydell (1905) 103 App. Div. 25. 

2%i Brook V. Vannest (1895) 58 N. J. L. 162, 33 Atl. 382. 

^^^Wehster v. Howe Machine Co, (1886) 54 Conn. 394, 8 Atl. 482; Woodruff 
V. Bill (1874) 116 Mass. 310; Allen v. Braiton (1872) 47 Miss. 119; Houston 
V. Keith (1900) 100 Miss. 83, 56 So. 336; Limerick National Bank v, Howard 
(1901) 71 N. H. 13, 51 Atl. 641. 

288 2 Ames, 806. 

2^4. Swift V. Tyson (1842, U. S.) 16 Pet. 1, 10 L. B. 865; Baltimore 4r Ohio 
B. Co. V. Baugh (1893) 149 U. S. 368, 13 Sup. Ct. 914, 37 L. E. 772. 

zssSykes v. Citizens National Bank (1908) 78 Kans. 688, 98 Pac. 206; Limer- 
ick Nat, Bank v. Howard (1901) 71 N. II. 13, 51 Atl. 641; Forepaugh v. Dela- 
ware, L. 4- W. 22. Co. (1889) 128 Pa. St. 217, 18 Atl. 503. 

Contra: Alabama Mid. By. Co. v. Guilford (1903) 119 Ga. 523, 46 S. E. 655; 
Franklin v. Twogood (1868) 25 Iowa, 520; Boads v. Wehh (1898) 91 Me. 406, 
40 Atl. 128; St. Nicholas Bank v. State Nat. Bank (1891) 128 N. Y. 26, 27 N. E. 
849. 
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would be in conflict, however, with the fundamental rule that the 
defences open to a party are governed by the law of the place where 
the contract is entered into. 

The defences of a party being governed by the lex lod contractus, 
the question is whether the holder's status as a holder in due course 
should likewise be governed by that law whenever a distinction is 
made by the lex loci in the matter of defences between the holder in 
due course and the party who is not a holder in due course. 
It would seem that an afi&rmative answer should be given to 
the question. To say that the lex loci contractus is the proper law 
to determine the nature of the defences which a party may set up 
against a holder in due course and against a party who is not a holder 
in due course and yet to deny its competency to define what it under- 
stands by the term '^ holder in due course" is inconsistent and irra- 
tional. Both questions in the very nature of things should be governed 
by the same law. 

From the standpoint of legislative policy it might not be unwise, 
however, to adopt an alternative rule and also to give to the holder 
the rights of a holder in due course when he is regarded as such by 
the law of the place of transfer. The defendant having issued or 
become a party to a negotiable instrument and by so doing having 
conferred upon each holder the power to transfer the instrument in 
another state or country, no injustice would be done to him if he were 
held under the above conditions. As such an alternative provision 
would afford a more extensive protection to the purchaser of nego- 
tiable paper and would thus increase its power to circulate, its adop- 
tion by the uniform act would serve a desirable end. 

4. MATURITY. 
A. In General. 

The difference between the Anglo-American law and that of the 
Hague Convention relating to maturity or to the day of payment 
concerns, in the main, legal holidays and days of grace.*®' Between 
countries having different calendars a question may also arise regard- 
ing the law that shall fix the maturity of the instrument. 

Whatever difference of opinion there may be concerning the doc- 
trine of the independence of the different contracts, all are agreed that 
the date of maturity must be determined alike with respect to all 
parties. The time of payment being a terra of the original contract, 
all supervening parties must be deemed to have contracted upon the 

28e Days of grace are still allowed in England. B. E. A. sec. 14. 
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basis of that contract. The question therefore is whether the lex loci 
contractus or the lex loci solutionis of the bill or note shall govern. 

B. Anglo- American Law. 

(1) English Law. 

Article 72 (5) provides: 

'^ Where a bill is drawn in one country and is payable in another, 
the due date thereof is determined according to the law of the place 
where it is payable." 

(2) American Law, 

It has been uniformly held that the existence of days of grace is to 
be determined in accordance with the place of payment of the bill or 
note."^ 

C. Continental Law. 

(1) Oemum Law. 

The law of the place of payment governs in general.*®* Article 34 

of the Greneral Bills of Exchange Law contains an express provision 

on the subject of calendars which has the following wording : 

**If a bill, payable after date within the Empire (inland), be drawn 
in a country reckoning by the old style, and there be no statement 
thereon, that the bill is dated after the new style, or, if such bill be 
dated according to both styles, the date of maturity is to be reckoned 
according to the day of the calendar of the new style which corre- 
sponds with the day of drawing according to the old style." 

This article applies the calendar of the place of issue but it deals 

only with the case where a bill is drawn on Germany from a country 

having the old style and is payable after date. If the bill is payable 

awBanfc of Washingion v. TripleU (1828, U. 8.) 1 Pet. 25, 7 L. B. 37; 
Vaughan v. Potter (1907) 131 111. App. 334; Thorp v, Craig (1860) 10 Iowa, 461; 
Vidal V. Thompson (1822, La.) 11 Mart. 23; Bumham v. Webster (1841) 19 Me. 
232; Hammond v. American Express Co. (1908) 107 Md. 295, 68 Atl. 496; Cribhs 
V. Adams (1859, Maas.) 13 Gray, 597; Bank of Orange County ▼. Colby (1842) 
12 N. H. 520; Bowen v. Newell (1855) 13 N. T. 290; Paweatuck Nat. Bank v. 
Barber (1900) 22 B. I. 73, 46 Atl. 1095; Bryant ▼. Edson (1836) 8 Yt. 325, 30 
Am. Dec. 472; Walsh v. Dart (1860) 12 Wis. 635; Second Nat. Bank v. Smith 
(1903) 118 Wis. 18, 94 N. W. 664. 

288 B G (Dec. 11, 1895) 6 Niemeyer, 429. In this case a bill was drawn from 
Germany on Portugal, payable three months after date. The question involved 
was whether the three months should be understood as calendar months or as 
ninety days. 

Art. 35 of the German Exchange Act has the following provision: 

''Bills payable at a fair or market become due in accordance with the local 
law of the fair or market place, or failing such fixed date, on the day before the 
legal close of the fair or market If the fair or market lasts for one day only, 
the bill becomes due on that day." 
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on a particular day, the German calendar controls."* Where a bill 
payable after date is drawn in Germany on a country with the old 
style, the rule contained in article 34 is not applied by way of analogy 
and the date of maturity is determined in accordance with the calendar 
at the place of payment.***^ 

(2) ItcUian Law. 

There is no provision in the Italian codes on the subject. 

ft 

D. Convention op the Hague. 

Article 36 of the Uniform Law contains the following provisions : 

''When a bill of exchange is payable at a fixed date in a place whose 
calendar differs from that of the place of issue, the date of maturity 
shall be deemed to be fixed according to the calendar of the place of 
payment. 

''When a bill of exchange drawn between two places having differ- 
ent calendars is payable at a certain time after date, the date of issue 
shall be referred to the corresponding day of the calendar of the place 
of payment, and the maturity shall be fixed accordingly. 

"The time for presentment of bills of exchange is calculated in 
accordance with the rules of the preceding paragraph. 

"These rules are not applicable if a stipulation in the bill of ex- 
change, or even the mere terms of the instrument indicate an intention 
to adopt different rules." 

E. Discussion. 

The actual law and the juristic opinion of the different countries 
agree that the law of the place of payment should determine the day 
of payment when the day of maturity falls on Sunday or on a legal 
holiday.^^^ A similar agreement exists in the matter of days of grace, 
which are controlled by the same law.*'* Most of the authors feel that 
the question involved in the above cases does not affect the maturity 
of the instrument in any true sense, but affects only the precise day 
or incidents of payment; and that, like all matters affecting 
payment, the question should be subject to the law of the place of 

28e Staub, art. 34, n. 4. 
290 Staub, art. 34, n. 5. 

201 Bar, 674; Ohampeommunal, 204; 3 Diena, Trattato, 147; Esperson, 90-91; 
2 Gronhut, 585; 4 Ljon-Caen & Renault, 563; Ottolenghi, 268; Bestropo-Hernan- 
dez, 462; Staub, art. 86, n. 1; Surville & Arthuys, 729. 

202 Bar, 674; Beanchet, 69; Bettelheim, 191; Ohampeommunal, 204-205; 
Chretien, 148; Despagnet, 993-994; 3 Diena, Trattato, 150; Esperson, 90; Gestoso 
7 Acosta, 454; 2 Griinhut, 585; Lehmann, 132; 4 Lyon-Caen & Benault, 563; 
1 Mass^, 571; Minakuchi, 124; 2 Nouguier, 194; Ottolenghi, 290-291; Pardessus, 
no. 1495; Bestropo-Hernandez, 462; Staub, art. 86, n. 1; Surville & Arthuys, 730; 
4 Weiss, 465. 
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payment. *•* As the question is closely connected with the business 
usages and policies existing at the place of payment, the law of the 
place of payment should, on grounds of practical convenience, control 
with respect to all parties.*®* 

Great diversity of opinion exists, however, in regard to the question 
of calendars. Some authors are of the opinion that the question affects 
the substance of the original contract so that the law of the place of 
issue should control.**" Others bring it within the operation of the 
lex loci solutionis of the bill or note on the alleged ground that it re- 
lates to the performance of the contract.*** The question relates to 
the interpretation of the original contract; and, in accordance with 
the general rule, should be subject to the law of the place of issue. 
However, as the steps necessary to preserve the rights of recourse 
against the drawer and the indorser must be taken where the instru- 
ment is payable, it has been deemed more convenient to apply the law 
of the place of payment. This view has been accepted by the Bills 
of Exchange Act and by the Convention of the Hague. As the prac- 
tice of bankers appears to be in accord, the law of the place of payment 
should, on grounds of practical convenience, be adopted as the govern- 
ing law by the uniform act. Where the day of payment is a certain 
time after date, the actual date must, of course, be understood.*®^ 

5. PRESENTMENT FOE ACCEPTANCE. 

(1) English Law, 

The Bills of Exchange Act provides that ''the duties of the holder 
with respect to presentment for acceptance . . . are determined by 
the law of the place where the act is done. . . ."*•' 

S08 See, for example, 2 Griinhut, 585; Ottolenghi, 290. 

294 Staub maintained for a long time that the allowance of days of grace 
would change the d&j of maturity, but he abandoned that opinion in the end. 
See Staub-Stranz, art. 86, n. 1. 

sBBAudinet, 614; Bettelheim, 167 and n. 117; Champcommunal, 201; Chretien, 
142; Deepagnet, 994; 2 Jitta, 81, 111; Surville & Arthujs, 725. 

2MBar, 675; Esperson, 89; 2 Griinhut, 585; 4 Lyon-Caen & Renault, 563; 1 

Ma8B6, 570-571; Nouguier, no. 1428; 4 Weiss, 465-466. Cf. 3 Diena, Trattato, 

144-146; Ottolenghi, 265-266. 

297<<A8 regards the calendar," says Bar, p. 675, "we must start with this 
consideration, that the person who issues the bill imposes its conditions, and these 
he must express in the way in which they will be most easily understood at the 
place of payment. That is effected by fixing the day of payment according to 
the calendar that is in use at the place of payment. The matter stands otherwise 
if the day of payment is fixed at the expiration of a particular period from the 
date of the bill. The date is the day on which the bill is truly completed, not 
the day, which is described by the same title in another calendar, but is, of course, 
a diflferent day altogether." 

2MB. E. A. sec. 72 (3). 
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(2) French Law. 

The provisions of the French Code are admitted by the French 
writers themselves to be illogical and indefensible.*^' According to 
article 160 of the Commercial Code, in the case of instruments drawn 
in France on a foreign country, the time for presentment of drafts 
payable after sight is determined by French law. This law likewise 
governs when a draft is drawn in a foreign country on France. 

(3) Italian Law. 

The only relevant provision of the Italian law is contained in section 
261 of the Commercial Code. This section provides that when, during 
times of maritime war, a sight draft is drawn in Italy on a foreign 
country, the time of presentment for acceptance shall be double the 
ordinary period. 'Ottolenghi*^ is of the opinion that this section by 
implication adopts the law of the place where the contract is made 
as controlling the time within which presentment for acceptance 
must be made. 

(4) Discussion, 

Of the continental text-writers the older authors regarded the 
holder's duty to present the instrument for acceptance and the time 
of such presentment as part of the performance of the exchange con- 
tract, and as subject, therefore, to the law of the place where the 
presentment was to be made.*®^ Modem jurists generally agree in 
looking upon the question as one affecting the obligation of the various 
contracts, as distinguished from their performance. According to 
this view the lex lod coniraciris of the individual contracts would 
determine the duties of the holder.'** 

A nitmber of authors, however, in a desire to have one law govern 
this question, suggest that the law of the drawer's contract should 
control.'*' This is also the recommendation of the Institute of Inter- 
national Law.'** As each party is free to stipulate in regard to the 
question before us, it would seem clear upon principle that it affects 
the obligation of contracts, that is, the conditions upon which each 
individual contract was made. The lex loci contractus of the different 
parties should therefore be adopted by the uniform act as the rule 
governing the necessity and time of presentment for acceptance, unless 

209 See Despagnet, 994; 4 Lyon-Caen & Benault, 562. 

»oo p. 183. 

801 Pothier, Du contrai de change, no. 155. 

sosAndinet, 615; Bettelheim, 192; 3 Diena, Trattato, 110, 113-114; 2 Grunhut, 
587; 2 Jitta, 91; 4 Ljon-Caen & Benault, 562; 2 Meyer, 374; Ottolenghi, 165-166. 

808 Champcommunal, 152; Ohrdtien, 122-123; Esperson, 41-45; SurvUle & 
Arthuys, 726. 

S04 g Annuaire, 122, resolution lY. 
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considerations of policy require a deviation from strict theory. A 
strict adherence to the doctrine of the independence of the different 
contracts may here lead to the result that the presentment may be 
sufficient as to some parties and insufficient as to others, so that the 
rights of recourse of the former against the latter may be cut off. 
Because of this fact a single law has been advocated. We have seen 
that many authors, as well as the Institute of International Law, favor 
the lex loci contracttis of the drawer's contract. The Bills of Exchange 
Act, on the other hand, has adopted ''the law of the place where the 
act is done." Mass^'®" would distinguish between the necessity and 
the time of presentment, and would apply the lex loci contractus of 
each contract with regard to the necessity of presentment and the lex 
lod contractus of the drawer's contract as regards the time of 
presentment. 

If a single law must be found, the author would prefer the law of 
the place of payment of the bill or note. But a comparative study of 
the law of Bills and Notes of England and the United States and that 
of the Convention of the Hague has not convinced him that a de- 
parture from principle is necessary. The two systems agree as to the 
necessity of presentment, except that the Bills of Exchange Act'^* and 
the Negotiable Instruments Law*^ require a presentment for accept- 
ance in the infrequent case where the bill is drawn payable elsewhere 
than at the residence or place of business of the drawee. As regards 
the time within which presentment must be made, the Anglo-American 
law prescribes a reasonable time for bills payable at sight or after 
sight,'®* while that of the Convention of the Hague**** lays down the 
definite period of six months. Thus, no serious differences exist 
between the two systems from which untoward results might be feared 
in consequence of the strict application of the doctrine of the inde- 
pendence of the different contracts. 

The lex loci contractus of the different contracts also determines 
the question whether the holder can safely take a qualified accept- 
ance.*^* The point involved is again whether the drawer or indorser 
has agreed to be responsible in such a case. The same law must control 
the right of recovery for non-acceptance.**^ 

806 VoL 1, p. 570. 

«o«8ec. 39 (2). 

«©tN. I. L. Bee. 143 (3). 

S08N. I. L. Bee. 144; B. E. A. sec. 40 (1). 

so9Art 22, Uniform Law. 

S10 3 Diena, Trattato, 124; 2 Grtbihat, 580; Ottolenghi, 199. 

Contra: GfaAmpeommunal, 156, who applies the lex domicilii of the aeceptor. 

911 Aymar ▼. Sheldon (1834, N. Y.) 12 Wend. 439, 27 Am. Dec. 137; Audinet, 
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Everything connected with the mode of presentment for acceptance 
is governed, on the other hand, by the law of the place where snch 
presentment is to be made. The question whether an acceptance, once 
given, may be revoked is determined by the same law.*^' It will like- 
wise decide, in the natnre of things, the duty of the drawee to 
accept.*** 

6. PBESBNTMBNT FOB PAYMENT, PROTEST AND NOTICE. 

Important differences continue to exist between Anglo-American 
law and that of the Hague Convention in regard to requirements of 
protest and notice. What is the law that should govern in this matter t 

a. Necessity of Presentment, Protest and Notice. 

The law governing the necessity of presentment for acceptance has 
been discussed already. The requirement of protest and notice of 
dishonor in case of non-acceptance may be considered in this con- 
nection. 

Three views have been expressed concerning the law governing the 
necessity of presentment for payment and the necessity of protest and 
notice upon dishonor, for non-acceptance or non-payment. 

First view. These requirements are to be regarded as a part of 
the obligation of the contract of the different parties, that is, as con- 
ditions upon which they have agreed to pay. According to this view 
the lex loci of each contract should govern the question. This rule 
has the sanction of the French,**^ Gkrman,**' and Italian'** courts. 
It also represents the majority doctrine in this countr3r'*^ and is sup- 
ported by the great weight of juristic opinion everywhere.*" 

Second view. The law of the place of payment controls as to all 

620-621; Chretien, 135; 3 Diena, Tratiaio, 133; Espenon, 67; 4 Lyon-Oaen & 
Benaolt, 559-560; Minakuehi, 108; Ottolenghi, 200. 

s" Chretien, 129; Ottolenghi, 197. 

sit 3 Diena, Trattaio, 118-119; Gestoso j Acosta, 453-454; 4 Ljon-Caen ft 
Benanlt, 558; Ottolenghi, 191; 4 Weiss, 460; Zavala, 186. 

814 Trib. de Ck>m. de la Seine (Apr. 6, 1875) 3 Clunet, 103. 

SIB Staub, art 86, notes 5-9. 

816 Cass. Florence (Apr. 8, 1895) 8. 1896, 4, 7. 

^f Guernsey v. Imperial Bank of Canada (1911) 188 Fed. 300; Holbrook v. 
Vibbard (1840, HI.) 2 Scam. 465; AUen v. Merchants Bank of New York (1839, 
N. Y.) 22 Wend. 215, 34 Am. Dec. 289; Amsinck v. Sogers (1907) 189 N. T. 252, 
82 N. E. 134, 121 Am. St. Bep. 858, 12 L. B. A. N. S. 875; Bead v. Adams (1821, 
Pa.) 6 Serg. & B. 356; Warner v. Citisens Bank of Parker (1894) 6 S. Dak. 152, 
60 N. W. 746; Douglas v. Bank of Commerce (1896) 97 Tenn. 133, 36 S. W. 
874; Baymond v. Holmes (1853) 11 Tex. 54. 

sisAsser, 210; Audinet, 618, 620; Bar, 677; Beauchet, 66; Bettelheim, 157- 
158, 162-163; Canstein, 182; Despagnet, 994-995; 3 Dlena, Tratiaio, 169-170; 
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parties. This is the view of the Bills of Exchange Act. Section 72 (3) 
reads as follows : 

"The dnties of the holder with respect to presentment for accept- 
ance or payment and the necessity for, or sufficiency of a protest or 
notice of dishonour, or otherwise, are determined by the law of the 
place where the act*^® is done or the bill is dishonoured. ' ' 

With respect to protest, the view expressed in the above section was 
followed by some of the old authors, who regarded the question as 
relating to the performance of the original contract and as subject, 
therefore, to the law of the place of payment.*^** A few of the modem 
writers also favor the law of the place of payment.'*^ 

Third view. The law of the place of issue of the original contract 
governs as to all parties. This view is supported by the Institute of 
International Law as regards the necessity of presentitient.'** 

In accordance with the doctrine of the independence of the different 
contracts upon bills and notes, there can be no doubt that on principle 
the law governing the different contracts must determine the conidi- 
tions upon which each party has assumed liability. The necessity of 
presentment, protest and notice belongs clearly to the obligation of 
the contracts of the different parties, constituting the conditions upon 
which they have assumed liability, and must, therefore, be subject 
to the law of the place which controls the liability of the different 
parties. An abandonment of this rule in favor of the law of the place 
of payment or of the law of the place of issue of the original contract 
is tantamount to a rejection of the whole doctrine of the independ- 
ence of the different contracts. The author has taken the position 
that there is no sufficient reason for a complete departure from this 
fundamental principle in the law of bills and notes. To hia mind the 
convenience of complying with a single law instead of satisfying the 
law of different jurisdictions does not justify an overthrow of the 
traditional rule which regards the contracts of the drawer and of the 
indorsers as indemnity contracts performable in the state where they 
were made. 

From the standpoint of practicability, the lex loci contractus of the 
several contracts is free from objection so far as the necessity of pre- 
sentment, protest and notice is concerned. Each one of these acts is 
customarily done without regard to the legal necessity for so doing, 

2 Diena, Principi, 315; 2 Griinhut, 581; 1 Mass^, 569; 2 Meili, 347; 2 Meyer, 373; 
Ottolenghi, 366367; Schaflfner, 122; Valfiry, 1288; Villalbi, 418. 

810 Westlake sugji^ests that the word * * acts ' ' includes also ' ' omissions. ' * p. 330. 

820 2 Brocher, 317-318; Pothier, Traiti du contrat de change, no. 155. 

821 4 Lyon-Caen & Henault, 563. 

833 8 Annuaire, 122, resolution TV. See also Esperson, 41-42, 51. 
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80 that a rale which might impose such a neceaedty by virtae of the 
lex lod contractus of a particular contract would constitute no real 
burden. 

Shall the same law also determine the question whether some sub- 
stitute for the customary protest may be allowed t Under the law of 
the Hague Convention each contracting state may prescribe that» with 
the assent of the holder, protests to be drawn within its territory may 
be replaced by a declaration dated and written upon the biU itself, 
signed by the drawee, and transcribed in a public register within the 
time fixed for protest.*'* This practice appears to exist in Italy and 
in Belgium. Some authors would apply the lex loci contractus of the 
different contracts.*** Others are of opinion that the law of the place 
where the presentment is to be made should controL*** According to 
this view the contract is interpreted as requiring only that the dis- 
honor of the bill or note shall be indicated in some authentic manner, 
the mode of authentication being left to the law of the place where 
the act is to be done. The latter view is also that of the Institute of 
International Law.*** The balance of convenience is in its favor. 

b. Time and Mode of Presentment, Protest and Notice. 

A. Anolo-Amebigan Law. 

(1) English Law. 

Section 72 (3) of the Bills of Exchange Act provides that ''the 
sufBciency of a protest or notice of dishonour ... is determined by 
the law of the place where the act is done or the bill is dishonoured." 

(2) American Law. 

The law of the place of payment of the bill or note governs as to 
the time and form of presentment, protest and notice.**^ The cases 
are divided on the question whether the same law shall determine 
the time and mode of notification. The majority*** of the cases hold 
that the law governing the different contracts should control. The 

S2S Art. 9 of Convention. 

S24 Ohampeommnnal, 216. 

SS9 3 Diena, TratUUo, 175-176 ; 2 Grfinliut, 578 ; Ottolenglii, 369. 

SM8 Annuaiie, 122. Besolntion Y provides that the law of the place where 
payment is to be made determines the mode of showing default of aeeeptanee or 
payment, and the form of protest. 

^nHMroolc v. Vihhard (1840, SL) 2 Seam. 465; AUen v. MerchanW Bank 
of New York (1839, N. Y.) 22 Wend. 215; Bead ▼. Adawis (1821, Pa.) 6 Berg, 
ft B. 356; Douglas v. Bank of Commerce (1896) 97 Tenn. 133, 36 8. W. 874. 

328 Thorp ▼. Craig (1860) 10 Iowa, 461; Snow v. Perkins (1851) 2 Mich. 238; 
Aymar v. Sheldon (1834, N. Y.) 12 Wend. 439, 27 Am. Dee. 137; Baymond v. 
Holmes (1S5Z) 11 Tex. 55. 
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more recent cases*** apply the law of the place of payment of the bill 
or note. 

B. Continental Law. 

(1) Oemum Law, 

Article 86 of the German Bills of Excjiange Law provides ex- 
pressly : 

''As regards the form of the proceedings for the exercise or mainte- 
nance of exchange rights on a bill at a foreign place, the local law in 
force decides." 

This section is held applicable to the form and sufficiency of 
notice.*'® 

(2) Italian Law. 

Article 58 of the Commercial Code enacts as follows : 

''The form and the essential requisites of commercial obligations, 
the form of the acts that are necessary for the exercise and the preser- 
vation of rights arising from such obligations or from their perform- 
ance, and the effect of the acts themselves, are governed, respectively, 
by the laws and usages of the place where the obligations are created 
and where said acts are done or performed, save in every case the 
exception laid down in article 9 of the Preliminary Dispositions of 
the Civil Code with respect to those subject to the same national law." 

C. Latin-Amebican Law. 

Article 26 of the Convention on Commercial Law concluded at the 

Congress of Montevideo provides : 

"The form of the drawing, indorsement, acceptance, and protest 
of a bill of exchange shall be subject to the law of the place where 
such acts respectively took place."*'* 

D. Japanese Law. 

Article 126 of the Introductory Act to the Japanese Commercial 
Code follows article 86 of the German Bills of Exchange Law.'*^ 

B. Convention op the Hague. 

Article 76 of the Uniform Law provides : 

"The form and the time limits of the protest, as well as the form 
of other acts necessary for the exercise or preservation of rights with 
respect to bills of exchange, are regulated by the laws of the state 
within whose territory the protest must be drawn up or the act in 
question done." 

^*9 6uem8ey v. Imperial Bank of Canada (1911) 188 Fed. 300; Gleason v. 
Thayer (1913) 87 Conn. 248, 87 Atl. 790; Wooley v. Lyon (1886) 117 lU. 248, 
6 N. E. 885, 57 Am. Bep. 867. 

MO Bettelheim, 191; Z Grunhut, 577; 1 Meyer, 659; Staub, art. 86, n. 3. 

SSI See also art. 738, Commercial Code of Argentina. 

8»2 Minakuchi, 122. 
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P. Discussion. 

All courts and authors as well as legislative provisions agree that 
the law of the place where the presentment and protest is to be made 
should determine the formalities with which such acts should be 
executed. All parties, including the drawer and indorser, will become 
bound, to that extent, in accordance with the law of that state.*** This 
law clearly controls the manner of presentment and protest. It 
determines, for example, the persons by whom presentment and 
protest may be made; the place where presentment may be made; 
the time of day when such presentment may be made; and 
whether a ''noting" on the day of maturity is sufficient. We have 
seen in connection with the maturity of bills and notes that the precise 
day of payment, where the day of maturity falls on a Sunday or a 
legal holiday, or where days of grace are allowed, is ascertained with 
reference to the law of the place of payment. The same rule would 
hold, no doubt, where the law of the place of payment does not recog- 
nize days of grace, but permits presentment and protest on one of 
the two business days following the day of maturity as is the case 
under the Convention of the Hague.*** 

There is no harmony, however, concerning the law governing the 
mode of notification, as to which wide differences exist between the 
Anglo-American law and that of the Hague Convention.*** 

Which rule should be adopted by the uniform actt The Bills of 
Exchange Act accepts the law of the place of payment of the bill or 
note. In so doing it follows the decisions of Rothschild v. CurrtV*** 
and Hirschfield v. Smith.**'' The reasoning of the former case is based 
upon the theory that the drawer and indorsers agree to pay at the 
place of payment of the bill or note. This is contrary to the American 
law, the general view, and must be rejected on that account. 

The case of Hirschfield v. Smith, however, advanced a second reason 
in support of the law of the place of payment. Erie, C. J., says :*** 

''If the reason assigned in that case {Rothschild v. Currie) be not 
now adopted, and if the contract of an indorser in England of a bill 

sfts Audinet, 619; Bar, 679; Bettelheim, 191 et seq; Chretien, 9]; Bespagnet, 
994; 3 IHena, Traiiato, 172; Oestoso y Acosta, 454; 2 Meili, 344; 2 Meyer, 375; 
2 Noagaier, 195; Ottolenghi, 371; Bestropo-Hemande?, 459; Staub, art. 86, n. 1, 
3; Survaie & Arthuys, 729, 735; Val6ry, 12871288; VUlalbi, 418; 4 Weiss, 457; 
Zavala, 187. 

a34 Art. 37, Uniform Law. 

««5 See supra, pp. 43-44. 

M« (1841) 1 Q. B. 43, 10 L. J. Q. B. 77. 

8*7 (1866) L. B. 1 C. P. 340, 35 L. J. C. P. 137. 

838 (1866) L. B. 1 C. P. 340, 352. 
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accepted payable in France be held to be a contract governed by the 
law of England, and so the holder be not entitled to sne in England 
such an indorser unless he has given due notice of dishonour according 
to the law of England, then the question is, what notice, under such 
circumstances, amounts to due notice T . . . The indorser of a bill 
accepted payable in France, promises to pay in the event of dishonour 
in France, and notice thereof. By his contract he must be taken to 
know the law of France, relating to the dishonour of bills ; and notice 
of dishonoui* is a portion of that law.. Then, although his contract 
is regulated by the law of England relating to indorsement, and 
although he may not be liable unless reasonable notice of dishonour 
has been sent to him, yet the notice of dishonour according to the law 
of France may be, and we think ought to be, deemed reasonable notice 
according to the law of England, and be sufficient in England to 
entitle the plaintiff to recover according to that law. 

**It is reasonable to hold that the foreign holder should have time 
to make good his right of recourse against all the parties to the bill, 
in whatever country they may be. Here the holder was a Frenchman, 
in France. The indorsement to him was by the plaintiff, a French- 
man, in France. The indorsement to the plaintiff was by the defend- 
ant, an Englishman in England ; and the indorsement to that English- 
man by Lion, the payee, may have been in any country. The incon- 
venience would be great if the holder was bound to know the place 
of each indorsement, and the law of that place relating to notice of 
dishonour, and to give notice accordingly, on pain, in case of mistake, 
of losing his remedy ; whereas there would be great convenience to the 
holder if notice valid according to the law of the place should be held 
to be reasonable notice for each of the countries of each of the parties, 
unless an exceptional case should give occasion for an exception. ' ' 

In the opinion of the learned chief justice, therefore, even if the 
indorser 's contract is subject to the law of the place where he entered 
into the contract, the indorser must be regarded as having contracted, 
as regards the sufficiency of notice, with reference to the law of the 
place where the bill is payable. The same view is strongly advocated 
by a federal case in which Judge Sanborn uses the following lan- 
guage :'*® 

**The rule that the manner of giving and the sufficiency of the 
notice of dishonor are governed by the law of the place of indorse- 
ment, is impractical, unfair, and unjust, because the notary at the 
place of payment must give the notice, and it is often impossible in 
the time allowed to him by the law for him to find out where each 
indorsement was made and what the law of the place of each indorse- 
ment is upon the subject of notice of dishonor. On the other hand, 
commercial paper shows on its face where it is payable. Each in- 
dorser, when it is presented to him for his indorsement, has time and 
opportunity before he signs it, to learn where it is payable, to ascertain 
if he desires the law of that place, and to decide for himself with full 

^^9 Guernsey v. Imperial Bank of Canada (1911) 188 Fed. 300, 302. 



164 CONFLICT OF LAWS BELATINO TO BILLS AND NOTES 

knowledge and upon due consideration whether or not he will agree 
to pay the amount specified therein if the maker fails to do so and 
the paper is presented, the payment is demanded, the protest is made, 
and the notice of dishonor is given according to that law. In the 
decisions upon this question there is a direct and irreconcilable con- 
flict. The established rule in England, the rule in Illinois, and the 
stronger and better reasons are that, where an indorsement is made 
in one jurisdiction, and the commercial paper is payable in another, 
the manner of giving notice of dishonor and the sufficiency thereof are 
governed by the law of the place where the paper is payable." 

The majority view in this country looks upon the sufficiency of notice 
as a condition upon which the liability of the drawer and indorser is to 
attach and which is, therefore, subject to the law governing their 
respective contracts. The foreign writers are divided on this point. 
Some distinguish between the mode of notification and the time within 
which notice must be given. They would apply the lex loci actus to the 
determination of the mode of notification, but the law of the place of 
the drawer's or indorser 's contract with respect to the time within 
which notice must be given.**® Of the authors who do not make the 
above distinction, some favor the law of the place governing the con- 
tract of the drawer or indorser.*** Most prefer the lex loci actus.*** 
From the standpoint of strict theory, the mode of notification differs 
from the mode of presentment and protest in that it relates not so much 
to the manner of doing the prescribed act as to its sufficiency as notice 
to the drawer and indorser. It therefore affects the conditions upon 
which liability was assumed by them. It must be admitted, however, 
that the difference between the conditions of liability and matters 
affecting the mode of performance is ultimately one of degree. The 
author is strongly of the opinion that the considerations of convenience 
advanced by Chief Justice Erie and Judge Sanborn are entitled to the 
greatest weight, and that the law of the place of payment, which is 
accepted by the law of England and Oermany and by the Institute of 

8*0 3 Diena, Trattaio, 199-200 ; Ottolenghi, 455-456. Minakuchi (p. 124) would 
apply the law of the place of payment of the bill as regards the time within which 
the holder of the instrument at the time of maturity must give notice, and the law 
of the place where each prior party received notice as regards the time within 
which such party must give notice. 

s4iBar, 1 Ehrenberg's Handbueh, 389; 4 Weiss, 463. Bettelheim (p. 191) 
contends that the law of the actwH domicile of the party to whom notice is to be 
given should control. Bar (p. 677) states that the law of the place where each 
obligation is assumed should govern as to "what is timeous notice of dishonor" 
but he does not express himself clearly concerning the form in which the notice 
must be given. See p. 677, n. 52. 

S4S Asser, 210; 2 Grunhut, 578 and n. 30; 2 Meili, 346; 1 Meyer, 659; 2 Meyer, 
376. 
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International Law, should be approved by the uniform act. The other 
view, which makes it incumbent upon each holder to notify a party 
whom he seeks to charge with legal liability in strict accordance with 
the law governing the latter 's contract, is unreasonable. So far as the 
drawer and indorser are concerned, the suggested rule would not 
operate more to their disadvantage than the rule now prevailing in 
Anglo-American law which extends the liability of the drawer or 
indorser in case of delay in giving notice of dishonor when such delay 
is caused by circumstances beyond the control of the holder and is not 
imputable to his default, misconduct or negligence.'^' 

It follows that if the last holder is authorized, according to the law 
of the place of payment, to notify all prior parties, and he does so in 
the manner prescribed by that law, their liability will be fixed. But 
suppose that the holder of the instrument at the time of maturity 
notifies only his immediate indorser. Which law is to determine the 
time and manner of notice to be given by such indorser to the ante- 
cedent parties t The Bills of Exchange Act, section 72 (3), appears 
to say that the sufficiency of notice by any holder is governed by the 
law of the place where the bill is dishonored. But this would be 
opposed to the English law as stated by the Court of Appeal in 
Home V. Rouquette}^^ Westlake**' believes that this subdivision 
should be applied only to the last holder, and that in all other cases, 
i^ conformity with the general rule governing the interpretation of 
the drawing and the indorsement,'^' the lex loci contractus of the 
drawer's or indorser 's contract must be satisfied. Daniel,'*^ on the 
other hand, is of the opinion that each intermediate indorser could 
notify any prior indorser or the drawer, in accordance with the law of 
his own land. The most convenient rule would no doubt be to allow 
each party to give notice in the manner prescribed by the law of the 
state where such notice is to be given.'^' This appears to be the mean- 
ing of resolution 5, paragraph 2, of the Institute of International 
Law.'^' The author would recommend that the uniform act adopt this 
rule. 

M»N. I. L. sec. 115; B. B. A. see. 50 (1). 

»" (1878, C. A.) L. B. 3 Q. B. D. 614. 

M» p. 321. 

««B. E. A. sec. 72 (2). 

«« p. 1093. 

S48 So apparently Minakuchi, 123. 

S4»8 Annuaire, 122. The resolution provides: 

"The notices to be given to the guarantors for the preservation of the rights 
of recourse in case of default of acceptance of payment, and the time within which 
such notices must be given, are governed hy the law of the country from yehich 
such notices must be sent. ' ' 
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7. VIS MAJOR^MORATOEY LAWS. 

a. Vis Major. 

In Anglo-American law any delay in presentment, protest and 
notice is excused"^^ when cansed by circumstances beyond the control 
of the holder and not imputable to his fault, misconduct or negligence. 
Such acts are excused altogether if, after the exercise of reasonable 
diligence, they cannot be made."'^ The Convention of the Hague al- 
lows such an excuse only in case presentment or protest is prevented 
by an insuperable obstacle {vis major) ^^* Matters purely personal 
to the holder or to the person intrusted with the presentment of the 
instrument or with the drawing of the protest are not regarded as 
constituting cases of vis major. 

Which is the law governing the question whether a delay in present- 
ment, protest or notice is excusable t 

Most authors**^' regard the question as relating to the obligation 
assumed by the drawer and indorser and as subject, therefore, to the 
lex loci contractus of their respective contracts. Others*** are of the 
opinion that any delay in presentment, protest or notice caused by vis 
major should be controlled by the law of the place of payment of the 
bill or note. The Institute of International Law considers the law of 
the place of the original issue of the instrument to be the appropriate 
law.*" 

The principle of the independence of the different contracts on a 
bill or note makes it impossible to accept the view recommended by 
the Institute of International Law, for there is no reasonable basis for 
the assumption that the different parties contracted with reference to 
the lex loci contractus of the drawer's contract as regards the defence 
now under consideration. The defences which each party can inter- 
pose in an action against him are controlled by the lex lod contractus 
of the individual contract, except when they relate to the interpretation 
of the original contract or to the mode of performance. As the defence 
of vis major has no connection with the interpretation of the original 

8B0N. I. L. sees. 81, 113, 147, 159; B. E. A. sees. 46 (1), 50 (1), 39 (4), 
51 (9). 

851 N. L L. sees. 82 (1), 112, 148 (2), 159; B. E. A. sees. 46 (2) (a), 60 
(2) (a), 41 (2) (b), 51 (9). 

S&2 Art. 53, Uniform Law. The German Bills of Exchange Law does not excuse 
anj delay on account of vis major. Staub, art. 41, n. 3. 

808 Bar, 684; Bettelheim, 211; Champcommunal, 218; Chretien, 184-185; Des- 
pagnet, 996; Gestoso j Acosta, 735; 4 Lyon -Caen & Renault, 567; Ottolenghi, 
430; Surville & Arthuys, 735; 4 Weiss, 463-464. 

894 3 Diena, Trattato, 185; 2 Jitta, 139; 1 Mafis^, 569-570. 

855 8 Annuaire, 122, resolution VI. 
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bill or note, it will necessarily be controlled by the lex loci contractus 
of each contract unless it can be said to belong to the incidents of per- 
formance. 

A party may indorse a bill or note in a country which does not 
excuse delay in presentment, protest or notice on the ground of vis 
major. Such an indorser naturally assumes liability on that basis. 
It is a condition of his contract which should be respected and which 
must be governed by the lex loci contractus. If the Uniform Law of 
the Convention of the Hague becomes law in the countries not belong- 
ing to the Anglo-American group, the defence of vis major will be 
allowed everywhere. The only question then remaining will be 
whether the law of the place of payment of the bill or note should 
define the conditions under which vis major is deemed to exist. 
Suppose a bill of exchange payable in Paris is indorsed in New York. 
The Paris notary to whom the bill is intrusted for presentment and 
protest in case of non-payment suddenly becomes ill so that these 
acts are not done within the ordinary time prescribed by law. Sick- 
ness is a matter purely personal to the notary and would not con- 
stitute an excuse- for the delay under the Uniform Law of the Hague 
Convention. According to American law the delay might be found 
to be reasonable and therefore excusable. Should the New York 
indorser be held t 

Suppose that a bill payable in New York is indorsed in Paris and 
that a similar delay occurs in the presentment and protest of the bill. 
Can the French indorser be held in this country? Not if the lex loci 
contractus controls. But how is the American holder or the American 
notary to know the various definitions of vis major in the laws of the 
different countries T Having acted as a reasonable man in accordance 
with the usages obtaining at the place of payment, why should his 
conduct not be regarded as sufficient to meet the requirements of the 
lawt In the opinion of the author there is no sufficient reason why 
an alternative rule should govern the determination of what consti- 
tutes vis major. A choice must therefore be made between the lex loci 
contractus of each contract and the law of the place of payment of the 
bill or note. On grounds of convenience the latter should be preferred. 
Presentment and protest may be made in the mode that is customary at 
the place of payment, and notice of dishonor is sufficient, both as 
regards time and mode, if it complies with the law of the place where 
such notice is to be given. For a like reason, it would seem, the excus- 
ability of any delay in the matter of presentment, protest or notice 
caused by extraordinary conditions or circumstances should be deter- 
mined by the law where such acts must be done. Business should 
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be allowed to be carried on in the usual mode and the conduct of people 
should be measured by the standard that is in vogue in the place where 
they act. The holder of a bill or note should be required at his peril 
to come up to this standard of diligence ; if he fails to act in the man- 
ner that the lex loci actus demands, he should bear the consequences 
of his negligence without being allowed to take advantage of a differ- 
ent standard of diligence set up by the law governing the contract of 
the drawer or indorser. 

The defence of vis major is not recognized in the existing law of all 
countries.**^* In some no delay in presentment or protest, though 
caused by an act of Qod, is excused. Whether the defence of vis major 
ia ever available with respect to any particular party must be governed 
in the nature of things by the law governing his contract; it is an 
essential condition of that contract. What constitutes vis major — 
that is, what events or conditions may be regarded as sufScient to 
excuse a delay in the presentment, protest or notice — should be con- 
trolled, on the other hand, by the law of the place where such acts 
must be done. 

6. Moratory Laws.^" 

Does the rule governing the defence of vis m^ijor apply where by 
reason of a great public necessity or calamity the time of payment or 
the time for protesting the instrument is postponed by legislation? 
This question has been much discussed as a result of the French mora- 
tory legislation during the Franco-Prussian war. There can be no 
doubt concerning the validity of such legislation as regards persons 
who were subject to French law. Most of the countries upheld the 
French legislation even with respect to foreign indorsers.*** A con- 

S6« Supra, p. 44. 

SB7 The author has discnssed this, topic more fully in an article, entitled 
'< Moratory legislation and the conflict of laws," 28 Yale Law Journal, Feb., 1919. 

8S8 England: Bouqueite v. Overmann (1875) L. B. 10 Q. B. 525; Allatini f Co, 
V. Ahhott (1872) 26 L. T. Bep. 746. Austria: OGH (May 28 and June 13, 1872) 
E[rall, nos. 214, 215, 216. See also Austro-Hungarian Court at Constantinople 
(Apr. 15, 1872) 1 Clunet, 100. Belgium: Brussels (Apr. 29, 1872) 1 Clunet, 209; 
Ghent (May 15, 1873) 1 Clunet, 213. France: App. Aix (Apr. 9, 1872) D. 1872, 
2, 202. Italy: Cass. Turin (Mar. 6, 1872) Annali, 1872, 1, 107; Cass. Florence 
(Jan. a6, 1873) Annali, 1873, 1, 47; Cass. Turin (July 30, 1873) Monitore, 1873, 
893; Cass. Turin (May 20, 1879) Annali, 1879, 1, 405. Norway: Sup. Court (Jan. 
16, 1875) 21 Goldschmidt's Zeitschrift, 580. Sweden: Sup. Court of Sweden 
(May 14, 1873) 1 Clunet, 149. Switzerland: Court of Geneva (Mar. 25, 1872) 
Journal de Geneve, Apr. 10, 1872, n. 84; S. 1872, 2, 217. 

A few courts, however, reached a different conclusion, notably the Supreme 
Commercial Court of the German Bund (Feb. 21, 1871) 1 ROHG, 288; see also 
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fidderable literature has arisen upon the subject. Much of the con- 
troversy arose from the nature of the specific leg^lation involved, 
which postponed the time of payment of bills payable in France from 
month to month for a period aggregating eleven months. No attempt 
will be made here to discuss the French legislation. The problem can 
be considered only in its general aspects. The legislation may take 
one of several forms: (1) It may prohibit the presentment and protest 
of bills and notes for a specified time; (2) It may postpone the time 
for presentment and protest; (3) It may postpone the maturity of 
the bills and notes. 

Where the moratory legislation takes the form first suggested no 
difficulty can arise from the standpoint of the confiict of laws in coun- 
tries recognizing the defence of vis major. Presentment and protest 
being forbidden, the delay caused by such legislation would be 
excused. However, in countries whose law of bills and notes does not 
tolerate any delay in presentment or protest, whatever the cause of the 



decision hj same court (Feb. 9, 1872) 5 BOHG, 707, and of the Commercial 
Ck>aTt of Zurich (May 22, 1871) 22 Zeitschrift fur Kunde und Fortbildung der 
zurcherischen Bechtspflege 371. 

Bouqueiie ▼. Overmann (1875) L. R. 10 Q. B. 525, gives three reasons for the 
application of the law of the place of payment of a biU or note. First, The 
question affects the "incidents of presentment and payment" and is therefore 
subject to the law of the place of payment. Second. The indorser's contract 
calls for performance at the place of payment of the biU or note and is controUed 
therefore by that law. Third, A contrary doctrine, which might allow recourse 
against the drawer and indorsers before the obligation of the principal debtor has 
become due, would constitute a startling anomaly. 

In an earlier part of this work it has been shown that the contract of the 
drawer and indorser is one of indemnity which is to be performed in the place 
where it is entered into and not at the place of payment of the bill or note. The 
second ground set forth in the above opinion cannot, therefore, be accepted. The 
third argument, namely, that the application of the lex loci conircictus of the 
different parties would lead to the anomaly that recourse might be taken against 
the drawer and the indorsers before the obligation of the principal debtor has 
become due, is of no conclusive character, as anomalies may, in the nature of 
things, result from such legislation. Whether the reason first advanced — ^namely, 
that the question affects the incidents of presentment and payment— can be 
accepted will be shown below. 

In the recent New York case of Taylor v. Kouchdkji (1916) 66 N. Y. L. J. 
813, a bill of exchange was drawn and accepted in Paris payable in New York 
City. Both drawer and acceptor were French subjects. In an action brought 
against the acceptor in New York, it was held that the latter might set up in 
defence a moratorium decree of the French government extending the time of 
payment. 

In regard to the legislation of the present war see also Be Francke & Basch 
(1918) 87 L. J. R. 273, 34 T. L. B. 287. 
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delay, such legislation would not be recognized unless an exception 
were made in favor of moratory legislation in general.*** 

If the legislation, taking the second form above suggested, purports 
to postpone the time for presentment and protest without affecting the 
date of maturity, a difference of opinion may well exist even in coun- 
tries like England and the United States which excuse any reasonable 
delay in presentment, protest or notice. In support of such legislation 
with respect to drawers or indorsers who contract in a different coun- 
try the rules applicable to days of grace may be invoked. The jurists 
are generally agreed that days of grace may be allowed by the law of 
the place of payment of the bill or note subsequent to the time of the 
making of the contract of the ^rawer or indorser,'*® and that such leg- 
islation should be recognized as binding upon the foreign drawer or 
indorser. The day of maturity may be deemed unaffected by such 
legislation so that in reality there has been only ''a postponement of 
the day on which payment can be demanded. ' '*** Staub stood out for 
a long time against the above rule in the matter of days of grace. He 
contended that the day of maturity was in effect changed by such leg- 
islation, which should not therefore be recognized with respect to 
drawers or indorsers who became parties to the instrument in a for- 
eign country. He later abandoned this view, however.*** The ques- 
tion would remain whether a distinction should not be made between 
days of grace and the postponement of the time for presentment and 
protest under moratory legislation. Bar maintains that such a dis- 
tinction should be made. *'It is merely playing with words," he 
says,*** **to say that days of grace may just as well last for seven or 
eleven months as for two to ten days." So far as the holder is con- 
cerned it is one thing to make him wait a few days before he can get 
his money and quite a different thing to make him wait many months. 
Moreover, inasmuch as the presentment for payment and protest is 
not prohibited, it may be asked why should the holder, if he is desirous 
of holding a foreign drawer or indorser, not present the instrument 
for payment on the day of its maturity and in case of dishonor give 
notice thereof to such foreign party ? 

If the moratory legislation purports to postpone the date of matu- 
rity of bills and notes it is still more difficult to support such legisla- 

8AB To the effect that the law of the place governing the contracts of the differ- 
ent parties controls, see Bettelheim, 218; Ganstein, 182-183; Fiek, 111; 2 Gronhut, 
583; Lehmann, 132; Minakuchi, 112; Staub, art. 86, n. 9. 

MO Bar, 683, n. ; Chretien, 192 ; 4 Lyon-Caen & Benault, 568. 

««i3 Diena, Trattato, 189; 2 Principi, 316-317. 

»«2 Staub-Stranz, art. 86, n. 1. 

«6» p. 683. 
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tion with respect to foreign drawers and indorsers. Their contract 
being governed by the law of the place in which they respectively 
entered into the same, and not by the law of the place of payment of 
the bill or note, there is no principle except that of broad policy upon 
which such a change in the terms of their contracts can be justified. 
Some writers**^ contend that such legislation may be sustained if the 
lex lod contractus recognizes the defence of vis major on the theory 
that such legislation constitutes, so far as the holder is concerned, a 
case of vis major. This contention is sound if a postponement of the 
maturity necessarily implies a prohibition of presentment and protest 
on the day of original maturity. Diena**" would recognize such mora- 
tory legislation with respect to foreign drawers and indorsers if 
interest is allowed from the original date of maturity. According to 
this learned writer, the substance of the contract would not in reality be 
affected by such legislation, but only the time and mode of its per- 
formance. It is evident, however, that the allowance or non-allowance 
of interest cannot determine the question so far as the foreign drawers 
and indorsers are concerned. Even if it be assumed that the interest 
allowed gives to the holder a substantial equivalent for the loss of the 
money during the time of the postponement of the date of maturity, 
it provides no compensation whatever to the drawer and indorser for 
the loss resultiDg from the uncertainty whether or not they will be 
called upon to pay. 

Jitta*** would determine the problem, irrespective of the form which 
the particular legislation may have taken, in accordance with the 
''reasonable interpretation of the confidence inspired." He would 
ask : ''Is the happening of a moratorium so extraordinary that serious 
and reasonable men would not have contemplated such a contin- 
gency T" and he would answer the question in the negative. The 
author cannot agree that the passing of moratory legislation is an 
event whose possibility the drawer or indorser should have contem- 
plated. The events which give rise to moratory legislation are so 
sudden and of such an extraordinary character that they cannot 
possibly be foreseen. 

The author agrees, however, with Jitta's conclusion. Moratory 
legislation enacted at the place of payment should be recognized with 
respect to drawers and indorsers contracting in another state, but the 
ultimate basis of such recognition is policy. That such recognition is 

M4Bar, 1 Ehrenberg's Handbueh, 396; Champcommunal, 250-251; Chretien, 
193; 4 Lyon-Caen ft Renault, 568. 
9W 3 Diena, Trattato, 189-190. 
•«« Vol. 2, p. 140. 
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demanded by eonndenitioiis of polie^ cannot admit of doabt. As mora- 
tory legislation is passed generall j under conditions of OYerwhelming 
necessity, a failure to give effect to such legislatiim would be regarded 
by the people of the enacting state as the expressiim of an unfriendly 
attitude, which would lead to friction between the countries, instead of 
promoting harmony and international good-wilL If this country were 
compelled to pass moratory legislation, we should expect other nations 
to respect it, and we must be willing, by way of reciprocity, to respect 
their legislation. While the passage of moratory legislation may 
impose a certain burden upon American citizens, greater injury might 
result if, but for such legislation, widespread insolvency would have 
followed. 

Juridically the result may be explained in the following manner: 
A proper analysis of the contract of the drawer or indorser shows that 
it has no fixed or invariable content. Different legal consequences may 
attach to the signature of a person who has drawn or indorsed in the 
same state or country instruments which are identical in all respects 
except the place of payment. We have seen that for certain purposes 
the law of the forum incorporates the law of the place of performance, 
and it may do so as regards moratory legislation. Correctly speaking, 
the drawer or indorser engages that he will indemnify the holder in 
the event of dishonor by the drawee or acceptor. The duty of the 
drawee or acceptor to pay is controlled manifestly by the lex loci con- 
tractus et solutionis^ and this is true although the original date of 
maturity was postponed by retrospective legislation validly enacted at 
the place of payment. As the instrument is not due with respect to the 
drawee or acceptor until the expiration of the moratorium granted, 
there can be of course before that time no dishonor by such party. 
The time of performance for the drawer and indorser necessarily coin- 
cides with the dueness of the acceptor's obligation. A postponement 
of the due date as regards the drawee or acceptor carries with it there- 
fore a corresponding extension of the obligation of the drawer and 
indorser. 

There Ib no reasonable basis for the assumption that all parties 
contracted with reference to the lex lod contractus of the original 
contract; for that reason the recommendation of the Institute of 
International Law, which favors that rule,**^ must be disapproved. 

8. PAYMENT. 

There is perfect agreement in the law of the different countries 
concerning the rule governing the mode of payment. In the nature 

I ■■■■■■■■■II ■ - - ■ ■ — ■ ^ ■! I [■■M ■■■■■I ^pw I ■ ^^^^^m^-^^^ I I ■ I ■ ■ ■ 

s«T 8 Annuaire, 122, resolution VI. 
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of things, the law of the place of payment controls. Unless the bill 
or note specifies a particular coin, the law of the place of payment 
wiU determine the kind of currency in which the instrument may be 
paid."' 

This rule is deemed to control also certain other matters relating to 
payment; for example, whether a p&rty liable on a bill or note may 
discharge his liability by payment of the amount into court,*** and 
when payment through a clearing house'^® becomes irrevocable. 

Shall the same rule be applied where the amount of a bill or note 
is indicated in a kind of money having the same designation in the 
country of issue and in the country where the payment is to be made, 
but having different values in the two countries? Most authors*^^ 
answer the question in the afiSrmative. Others*'^^ maintain that the 
law of the place of payment controls only the mode of payment, and 
that the question under consideration relates to the interpretation of 
the principal contract. The law of the place of payment is adopted 
as the governing law by the Convention of the Hague,'^* and this law 
would appear to be entitled to preference. As the amount is of neces- 
sity ''payable at the place of payment," it would seem as though the 
money current at that place must have been intended by the parties 
in the absence of a clear expression to the contrary. As all parties 
to the instrument must be regarded as having contracted upon this 
basis, the question is unaffected by the lex loci contractus of the draw- 
er 's or indorser's contract. 

Under the Convention of the Hague the holder of a bill of exchange 
must accept partial payment.*^* According to Anglo-American law 
he is not required to do so. It has been suggested that the duty of 
the holder in this regard should be regarded as relating not to the 



s«8AudiDet, 616; Bettelheim, 178; 2 Diena, Frindpi, 253-254; Q«8toso y 
Acosta, 454; 2 Jitta, 110; 4 Ljon-Caen & Renault, 564; 2 Nouguier, no. 1481; 
Ottolenghi, 305-306; Rdetropo-Hernandez, 462; Survme & Arthuys, 731; Yal^ry, 
1287 ; 4 Weiss, 466. 

Many authors would apply the same rule even though paper money has been 
made legal tender since the formation of the contract. Chretien, 159 ; Ottolenghi, 
313-314; Surville ft Arthuys, 733. 

s«» Bettelheim, 173; 3 Diena, Traiiaio, 154; 2 Grunhut, 585; 4 Lyon-Caen & 
Renault, 563; Surville ft Arthuys, 730. 

STo 4 Lyon-Caen ft Renault, 563. 

sTiBar, 674; Esperson, 97; 1 Fiore, Le droit, 223; 1 Mass^, 546; 2 Rolin, 543. 

ST2 Champcommunal, 208; Chretien, 153; 4 Lyon-Caen ft Renault, 262. 

»T8 Art. 40, par. 2, Uniform Law. 

ST4Art. 38, par. 2, Uniform Law. The Convention permits each contracting 
state, however, to authorize the holder to refuse partial payment of instruments 
payable within its own territory. Art. 8 of Convention. 
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mode of payment but to the obligation of the different contracts, and 
that the question should therefore be governed by the lex loci coip- 
iractiis of each contract.'^* This view would lead, however, to totally 
impracticable results. It must be rejected, if for no other reason, on 
that ground alone. The holder must either accept part payment or 
not accept it, and he is not in a position to comply with conflicting 
laws. One law must control, and inasmuch as the question relates to 
payment, it is logical to adopt the law of the place of payment.*^* 

9. TIME WITHIN WHICH RECOURSE MUST BE TAKEN. 

A. Anglo- American Law. 

- Anglo-American law regards the time within which suit must be 
brought for breach of contract on principle as a matter of procedure 
and as subject to the lex fori.*'''' Where under the law controlling the 
substance of the contract the lapse of time has not merely barred 
the remedy but has discharged the obligation*^^ there is authority for 
the statement that no suit will lie although the statute of limitations 
of the forum has not completely run."^* In a number of states the 

87B Bettelheim, 173; 3 Diena, Trattato, 156; Ottolenghi, 302-304. 

•76 Chretien, 173; Esperson, 107. 

87T Dicey, rule 193; Minor, 522; Story, 793; Weetlake, 328; Wharton, 1244- 
1245. 

•78 Under the Wiaconsin statute of limitations the debt itself is destroyed by 
lapse of time when both parties have their domicile in the state. Broton v. Parker 
(1871) 28 Wis. 21, 29. &ee bIbo Arp y. AlliaCTuamers Co. (1907) 130 Wis. 454, 
110 N. W. 386. 

Art. 83 of the German Exchange Law provides as follows : 

"If the obligation of the drawer or acceptor is extinguished by exchange law 
as a result of prescription or as a result of the fact that the acts prescribed by 
law for the mamtenance of the right of recourse have not taken place, such parties 
shall remain liable to the holder of the bill of exchange only so far as they would 
be enriched at his expense. Such a claim does not lie against the indorsers whose 
liability according to exchange law is extinguished." 

Some authors contend that the prescription referred to in the above article 
operates as a discharge of the contract. 2 Grunhut, 542; 1 Meyer, 518. The 
Beichsgericht, -however, appears to regard it as an ordinary prescription 
{Anspruchsverjdhrung) in the sense in which that term is used in the Civil Code: 
(Jan. 24, 1891) 27 B G, 78. See also Staub, art. 77, n. 3. According to the Civil 
Code, prescription does not discharge the obligation; but this does not signify 
that the institute of prescription is procedural in its character. Quite the con- 
trary is true. The defence to which the prescription of the German Civil Code 
gives rise can be asserted out of court as well as in court. In order to emphasize 
its substantive character the term used is AnsprucJuverj&hrung instead of 
Klageverjahrung. Sahm, 49 Jhering's Jahrhucher, 59 ei seq.; Treutier, 9 ei seq. 

Concerning the nature of prescription, see also Baudry-Lacantin6rie ft Tissier, 
De la prescription (3d ed.) 90-91. 

•fHuher v. Steiner (1835) 2 Bing. N. Cas. 202, 211; Don v. Lippmann (1837) 
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rule of the common law has been modified by statutes which deny the 
plaintiff a right of action where his remedy is barred by the law of 
the state governing the obligation of the contract in general. 

B. Continental Law. 

(1) French Law. 

The French law makes it incumbent upon the holder of a bill of 
exchange, as a condition of his right of recourse, to institute an action 
against the drawer or indorser within a brief period of time.*^ Upon 
principle it would seem that a provision of this sort, like all other 
conditions of the right of recourse, should be subject to the law of 
the place where the contract of the drawer or indorser was entered 
into. This is the view of most French writers.**^ As regards drawers 
and indorsers residing in France, article 166 of the Commercial Code 
regulates the periods of time within which suit must be brought on 
bills of exchange drawn in France on foreign countries. Logically, 
it would follow that in regard to similar provisions in a foreign law, 
such foreign law should control. The law of the forum appears to 
be imposed, however, by the express provisions of article 160 of the 
Commercial Code.**' 

So far as the time within which suit must be brought is not a con- 
dition of recourse, the general rule of the conflict of laws governing 
prescription controls. The French courts are divided and support 
either the law of the forum,*" the law of the place where the contract 
was entered into,**^ or the law of the place where the contract was to 
be performed.*** 

& Cl. ft F. 1; Canadian Vac* B. Co. ▼. Johnston (1894) 61 Fed. 738; Dicey, 710; 
Minor, 523; Story, 804; Westlake, 330; Wharton, 1256. 

S80 See 9upra, p. 43. 

ssiAndinet, 619; Champcommunal, 255; Deepagnet, 999; 4 Lyon-Caen ft 
Benaolt, no. 654; 1 Massd, no. 630; 4 Weiss, 467. 

SurviUe ft Arthuys (p. 737) would apply the law of the place where the debtor 
has his domicile at the time the obligation was entered into. Andinet (pp. 619- 
620) would not allow a suit to be brought, however, if recourse was not taken 
within the time prescribed by the law of the forum. Chretien (no. 74) favors the 
exclusive application of the lex fori. 

sssAudinet, 620; 4 Lyon-Caen ft Renault, no. 654. 

sssCass. (Jan. 13, 1869) D. 1869, 1, 135; App. Besan^on (Jan. 11, 1882) D. 
1882, 2, 211; Trib. civ. de la Seine (Nov. 28, 1891) 19 Qunet, 712; Trib. civ. de la 
Seine (Dec. 11, 1893) 21 Clunet, 145; App. Paris (Nov. 15, 1906) 3 Darras, 756. 

S84 Trib. de com. de Marseilles (Oct. 25, 1880) 8 Clunet, 259; Cour de Bordeaux 
(Mar. 1, 1889) D. 1890, 2, 90; Trib. civ. de la Seine (Nov. 14, 1890) 19 Clunet, 
987; Trib. de com. de Bordeaux (Apr. 27, 1891) 19 Clunet, 1004; Trib. civ. de la 
Seine (Apr. 30, 1904) 34 Clunet, 417; Trib. civ. de Marseilles (Oct. 31, 1906) 
34 aunet, 416. 

ssBApp. Paris (Mar. 29, 1836) Journal du palais, 1835-1836 (3d ed.) 1208; 
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(2) Oerman Law. \ 

The time within whieh suit must be brought is goyemed t^ the law 
which eontrolfl the obligation, that is, b^ the lex loci solutionis*^ 

(3) Italian Law. 

The hiw gOYeming the sqbstanee of the contract, that is, the law 
of the place where the contract is ezecnted, is said to control the time 
within which snit must be bronght.**^ 

C. LatiN'Amkrican Law. 

Article 52 of the Convention on International Civil Law concluded 

at the Congress of Montevideo provides as follows : 

''The extinctive prescription of personal actions is governed bj the 
law to which the corresponding obligations are subject/^** 

D. DiscufssiON. 

There is much disagreement among jurists concerning the role 
governing prescription in the conflict of laws.*** In the matter of 
biUs of exchange, the great majority would apply the law governing 
the obligation of the contract, instead of the lex fori*^ This view was 
accepted by the Institute of International Law witii the qualification 
that as to the indorser and other guarantors, the time limits shall not 
exceed those prescribed for recourse against the drawer.**^ Some 
writers would modify the general rule in a different manner, by not 

Trib. da com. de la Seine (Aug. 3, 1838), affirmed by Gour de Paris (Feb. 7, 1839) 
Jotumal da palaia, 1839, 1, 298; App. Bordeanz (Dee. 26, 1876) S. 1877, 2, 108; 
Trib. ciT. de la Seine (Feb. 19, 1889) 16 Cliinet, 621. 

SM Staub, art. 77, n. 2 ; art. 86, n. 6 ; (May 8, 1880) 2 B G, 13; (Jan. 17, 1882) 
6 B O, 24. 

S8T Ottolenghi, 505. See arts. 320-321 of the Italian Commereial Code. 

SS8 The Court of Appeals of Buenos Ayres has held in two late deeisions, of 
July, 1909, and Ang. 10, 1903, not goyemed by the above treaty, that the law of 
the fomm would eontroL See Yannone ▼. Maeehi (1910) 37 Clnnet, 633; Banqtte 
Commercidle de Paris v, Seguin (1910) 37 Clnnet, 633. 

ssoFor the literature and the views expressed by the different writers on the 
subject of prescription in general, see Bar, 613 el seq.; Michel, 83, 91, 111, 137; 
4 Weiss, 396. 

sMAsser, 84-85; Audinet, 621; Bettelheim, 204; Canstein, 206; Champeom- 
munal, 255; Despagnet, 999; 3 Diena, TratUxtOy 218, 223; Esperson, 59; 2 Jitta, 
164; 8 Laurent, 360-361; 4 Lyon-Caen ft Benanlt, 571; 2 Meili, 356; 2 Meyer, 
374; Minakuchi, 108; Ottolenghi, 487, 495; Savigny, 201; Schaffner, 111; Yillalbi, 
422; Vincent & Penaud, Effei de commerce, no. 114; Wachter, 411; 4 Weiss, 406- 
407, 463. Also Lsin^, Ittude sur le Hire prHiminaire du projet de Code Civil Beige, 
Bulletin de la 90ciit€ de ligislation eomparSe (1889-1890) 551. 

In favor of the lex domicilii of the debtor, Bar, 619; Surville ft Arthuys, 937. 

Contra, and in favor of the law of the forum, Chretien, 207. 

s»i8 Annuaire, 122, resolution VII. 
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allowing an action against any party after the statute of limitations 
of the forum has nin.'*^ The author accepts this view and would 
recommend its adoption by the uniform act. 

Obviously^ there are no sufScient reasons which should allow a 
person to recover upon a cause pf action which is no longer enforce- 
able under the law of the state governing the obligation. From the 
mere fact that the statute of limitations is regarded from the stand- 
point of internal law as relating to the remedy instead of to the sub- 
stance of the contract, it does not follow that this distinction should 
be maintained in the conflict of laws. Broad considerations of justice 
would seem to suggest that a right which is no longer enforceable by 
action in the courts of the state whose law controls the obligation 
should not be enforced by the courts of another state. Logically, the 
lex loci contractus should also govern where its statute of limitations 
is longer than that of the forum. But the law of the forum may well 
decline to open its courts to foreign causes of action for a longer 
period than it would to similar causes of action arising within its own 
territory. The same grounds of policy, based upon considerations of 
legal security, which prompt a local legislator to fix certain time limits 
within which actions must be brought, apply with equal force to 
foreign causes of action. The view recommended above has in addi- 
tion the great merit of bringing the rules of the conflict of laws pre- 
vailing in continental countries more closely together with those of 
England and the United States. 

The law governing the particular contract should also determine 
the question of when the cause of action arises,*** and matters relating 
to the interruption of the statute of limitations.*** 

Whether, in case an action on the contract is barred, a quasi- 
contractual action may be brought on the ground of unjust enrich- 
ment, should be controlled by the same law.*** 

10. AMOUNT OF RECOVERY. 

A. In General. 

Mucli conflict may arise with respect to the amount of recovery. 
Anglo-American law differs from that of the Hague Convention in 
that it does not allow a commission or a deduction by way of discount 
where suit is brought before maturity. The English law on the sub- 
ject of damages was settled by the Bills of Exchange Act. In this 

^BzAudinet, 621; Despagnet, 999; 4 Weiss, 407. Bee also Bar, 619. 

s»>3 Diena, Trattaio, 225; Ottolenghi, 510. 

8»« 3 Diena, Trattaio, 225. 

s»B3 Diena, Trattato, 242; Ottolenghi, 512. 
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country great uncertainty continues to exist concerning the amount 
of recovery.*** The Negotiable Instruments Law has not attempted 
to regulate the subject. In many states, fixed damages are prescribed 
by statute in lieu of the ordinary damages, charges, and expenses. 

In the light of such conflicting rules in the municipal law, which is 
the rule which shall control the rights of the holder in the conflict 
of lawsT 

B. Anglo- American Law. 
(1) English Law. 

Section 57 of the Bills of Exchange Act enacts : 

''Where a bill is dishonoured the measure of damages, which shall 
be deemed to be liquidated damages, shall be as follows : 

*'(!.) The holder may recover from any party liable on the bill, 
and the drawer who has been compelled to pay the bill may recover 
from the acceptor, and an indorser who has been compelled to pay the 
bill may recover from the acceptor, or from a prior indorser — 

"(a) The amount of the bill : 

''(b) Interest thereon from the time of presentment for payment 
if the bill is payable on demand, and from the maturity of the bill in 
any other case : 

"(c) The expenses of noting, or when protest is necessary, and the 
protest has been extended, the expenses of protest. 

" (2.) In the case of a bill which has b^sn dishonoured abroad, in 
lieu of the above damages, the holder may recover from the drawer or 
an indorser, and the drawer or an indorser who has been compelled 
to pay the bill may recover from any party liable to him, the amount 
of the re^xchange with interest thereon until the time of payment 

" (3.) Where by this Act interest may be recovered as damages, 
such interest may, if justice require it, be withheld wholly or in part, 
and where a bill is expressed to be payable with interest at a given 
rate, interest as damages may or may not be given at the same rate 
as interest proper." 

Although subdivision 1 of section 57 is couched in general terms, 
it appears to apply only to bills dishonored in England.**^ The sub- 
division is not exhaustive, however. In the case of a bill dishonored 
in England by non-payment, a foreign drawer who has paid re- 
exchange may recover it from the English acceptor, and, if he is liable 
for re-exchange, may prove it in bankruptcy against the acceptor's 
estate before actual payment.'** Where the bill is dishonored in 
England and the action is brought in an English court,*** not only 

SM See Norton, 229-235. 
S9T Clialmera, 195. 

SM Ex parte Bobarts (1886, O. A.) L. B. Q. B. 286, 56 L. J. Q. B. 74, 56 L. T. 
599, 35 Wkly. Bep. 128. See also OhahneTs, 195; Bieey, 599. 
SM Dic^, 599. 



lAW GOVBENING OBLIGATION OP C0NTBACT8 169 

persons who have indorsed the instrument in England but also those 
who may have indorsed it abroad would appear to be subject to the 
above provisions. Where the bill is dishonored abroad, subdivision 2 
of section 57 of the Bills of Exchange Act applies. Before the Bills 
of Exchange Act, the English law governing interest and damages 
for the non-fulfillment of the contract of the maker and acceptor, 
drawer and indorser, was that of the place where each party under- 
took that he himself would pay.*®® 

(2) American Law. 

The lex loci solutionis of each contract governs both as to interest 
and as to damages.*®^ As the contracts of the drawer and the indors- 
ers are regarded as independent contracts according to which these 
parties do not agree to pay at the place of payment of the bill or note, 
interest and damages as against them are determined by the lex loci 
contractus et solutionis of their respective contracts.*®' The same 
rule applies where a fixed amount is payable by way of damages in 
lieu of re-exchange charges and expenses.*®* 

C. Continental Law. 

(1) French Law. 

Interest by way of damages is recoverable in accordance with the 
lex fori.^^ 

(2) Oerman Law. 

The amount of recovery by the holder and by the indorsers who 
may have taken up the bill is specified in articles 50 and 51 of the 
German Bills of Exchange Law. Subdivision 1 of each of these sec- 
tions allows interest at the rate of six per cent from the date of ma- 
turity or payment, and subdivision 3, a commission of one-third per 
cent. According to article 52 the provisions of articles 50 and 51, 

400 Cooper v. Earl of Waldegrave (1840) 2 Beav. 282; CKbhs v. Fremont (1858) 
9 ExdL 25. See also Chalmers, 244-245; Dicey, 598-599; Mayne, 294. 

401 Eawley ▼. 8loo (1857) 12 La. Ann. 815; Scofield ▼. Day (1822, N. Y.) 20 
Johns. 102; Auetin ▼. Imus (1851) 23 Yt. 286. 

409 8laoum v. Pomeroy (1810, U. 8.) 6 Granch, 221, 3 L. E. 205; Ex parte 
Eeidelback (1876) 2 LoweU, 526, Fed. Cas. no. 6322; Crawford ▼. Branch Banle 
of Mobile (1844) 6 Ala. 12, 41 Am. Dec. 33; Bailey v. BecXd (1856) 17 Tex. 102. 

A few courts hold that the drawers and indorsers agree to pay at the place of 
payment of the bill or note. Bank of lUvnoie ▼. Brady (1843) 3 McLean, 268, 
Fed. Cas. no. 888; UvXlen y. Morris (1845) 2 Pa. St. 85; Teck v. Mayo (1842) 14 
Vt. 33, 39 Am. Dec. 205. 

^os^loeutn ▼. Pomeroy (1810, U. S.) 6 Cranch, 221, 3 L. E. 205; Lennig v. 
SaUton (1854) 23 Pa. St 137. 

«04Ca8S. (Apr. 13, 1885) Journal du palais, 1886, 1, 369; 13 Clunet, 459. 
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subdivisions 1 and 3, do not exclude ''in cases of recourse on a foreign 
place, . . . the higher rates permissible at such place." Though 
article 52 refers specifically to the foreign law only when it prescribes 
higher rates than are laid down by the Oerman law, the principle 
underlying the provision is deemed to have a general operation.^*^ 

D. Discussion. 

A thorough discussion of the subject of interest and damages can- 
not be here undertaken; only the principal points of view will be 
mentioned. Where the bill or note bears interest but the rate of 
interest is not mentioned, there is general agreement that the law 
governing the obligation of the contract must determine the question. 
Where interest is claimed not by virtue of any contract, but as dam- 
ages in case of default, many views have been expressed. In some 
jurisdictions it is held that such interest should be controlled by the 
law of the forum.**** This view cannot be supported because it rests 
upon the false theory that non-contractual interest arises from the 
institution of the action instead of from the non-performance of the 
contract. Others favor the law of the place of payment, but the 
grounds on which they do so differ widely. The older writers applied 
the law of the place where the contract was made to the effects or 
consequences which inhere in the contract from its inception, but the 
law of the place of performance whenever the question related to 
consequences which arose subsequent to the formation of the contract 
as the result of negligence or default.*®^ Some of the modem writers 
appear to recognize the same distinction, although they express it in 
different ways.*"* Some would say that the validity and obligation of 
the contract is controlled by the law of the place of making, but that 
all questions relating to the performance of the contract are subject 
to the law of the place of performance.**** Both Story and Savigny 
apply the law of the place of payment to the determination of the 
validity and obligation of contracts in general.*** The views of these 
jurists having been accepted by the English and American courts and 

«06S6e Bar, 682; 3 Diena, Trattato, 211, n.; 2 Grunhut, 580, n. 40. 

*09Ayer v. TUden (1860, Mass.) 15 Gray, 178; Journal da palais, 1886, 1, 369. 
So also VaUry, 950. 

407 See ante, pp. 114-115. See also 2 BouUenois, 477 et seq, 

408Esperson, 9 Clunet, 282; 1 Foeliz, 252; Massd, no. 620. See also 3 Fiore, 
258 ; 4 Weiss, 391-392. 

40B 3 Beale, Cases on the conflict of laws, 521, 544. 

*io Savigny, 208; Story, 395, 424. 

The English rule that the law of the place of payment governs the question of 
moratory interest is said to be based on the theory that such law, controls the 
obligation of the parties in general. ''The place, at which each party to a bill 
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by those of Germany, they have little opportunity to discuss the 

question whether the recovery of moratory interest in the conflict of 

laws rests upon considerations other than those governing the recovery 

of contractual interest. Homblower, C. J., however, draws a sharp 

distinction between the two in the case of Healy v. Oorman.*^^ He 

says: 

**The note in question though made in the city of New York was 
in express terms to be paid at the Bank of Elizabeth, in this State. 
The contract did not carry interest upon the face of it, but upon 
default of payment at the day and place, the law of this State tacitly 
annexes an obligation thenceforth to pay interest until the debt is 
liquidated. But the obligation to pay iaterest was no part of the 
contract; for if the contract had been performed, no interest could 
have been demanded. It may be said however, that it was ; and that 
the understanding of the parties, and therefore in legal contemplation, 
a part of the New York contract, that if the money was not paid at 
maturity, it should then carry iaterest till paid. But the liability to 
pay interest, in such case is rather a legal consequence, than a con- 
ventional duty. The contract itself was for payment at a day certain. 
It did not contemplate a failure in the performance, and therefore 
made no provisions in anticipation of such an event ; but left the law 
to take its course in case of a breach of the contract. Since therefore, 
the event which gave rise to and legalizes the plaintiff's claim to 
interest, happened in this State ; or in other words, siace it was here, 
that the right to iaterest accrued, and by operation of our law that 
it becomes payable, the rate of interest must be such as is allowed in 
this State." 

The same result would have been reached had t)ie learned justice 
applied the general rule laid down by Story, which has been accepted 
by the courts of New Jersey in a majority of the cases.*^^ 

Most of the continental writers of the present time disapprove the 
distinction made in the above case. They contend that on priaciple 
the primary and secondary obligations arising from a contract should 
be controlled by the same law. According to them the possibility of 
a breach of the contract must have been foreseen by the parties at 
the time the contract was made, and they must be deemed to have 
intended that the consequences resulting therefrom should be deter- 
miaed by the law governing the contract in general.^^' 

or note nndertakes that he himself will pay it, is with regard to him the lex lod 
contracttu, aceording to which his liability is governed." Mayne, 294. See also 
Die^, 608. 

"1 (1836) 15 N. J. L. 328. 

412 BaU 4' Sill ▼. Consolidated Franklinite Co. (1866) 32 N. J. L. 102; Camp- 
hell V. NichoU (1868) 33 N. J. L. 81; Freese v. Brownell (1871) 35 N. J. L. 285. 

Contra, Columbia Fire Ins. Co. ▼. Kinyon (1874) 37 N. J. L. 33; Atwater v. 
Walker (1863) 16 N. J. Eq. 42. 

^isAsser, 81; Audinet, 292; 1 Baudry-Lacantinerie ft Barde, Ohligations, no. 
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Whether the so-called intention theory be approved or not, the 
question is ultimately one of justice and practical convenience. We 
have seen that in matters relating to the mode of performance, it is 
a reasonable requirement of international intercourse that the law 
of the place of performance should be observed, although the obliga- 
tion of the contract is subject in general to the law of the place of 
contracting. In the very nature of things, the usages existing at the 
place of performance should be followed with reference to the manner 
of performance unless the parties have agreed otherwise. However 
true the general proposition may be that the primary and secondary 
obligations arising from a contract should be governed by the same 
law, that is, by the law of the place of contracting, it must not be 
forgotten that the principal consideration underlying all rules gov- 
erning damages is the reparation of the loss sustained. When the 
maker of a note or the acceptor of a bill of exchange enters into an 
agreement to pay the note or bill in another state or country, it is 
fair to presume in the ordinary case that the payee wants to use the 
money at the place of payment. Compensation must be made for the 
loss resulting from the failure to pay in that place. The true measure 
of damage is the value of the money at the place of payment. No 
problem in the conflict of laws would arise if a legal rule of damages 
had not been substituted in the case of non-payment of money for the 
actual loss resulting from the breach of a particular contract. The 
legal rate of interest is, however, nothing else than a legislative 
declaration made in the interest of certainty that the prescribed rate 
constitutes the average loss that will result in the particular state or 
country from a failure to pay money. It would seem, therefore, that 
the rate of interest allowed at the place of payment would cover the 
payee's loss more nearly than the legal rate prevailing at the place 
where the contract was entered into. In view of these considerations 
it would seem best to submit the question of damages in general, so 
far as bills and notes are concerned, to the law of the place of 
payment.*** 

The rule measuring the payee's damages as against the maker or 

497; Ghausse, 35 Bevue critique, 693-694; 2 Gonde j Luque, 312-313; Deepagnet, 
912; 2 Diena, Principi, 81-83; 3 Diena, Tratiato, 209; 7 Laurent, noB. 463 et geq.; 
Ottolenghi, 469; Pillet, Coura, 331; 1 Bolin, 527. But compare Qestoso y Acoeta, 
455; 3 Lyon-Oaen So Benault, no. 35; 2 Meyer, 374; 2 Bolin, 499-500; SurviUe & 
Arthuys, 738-739; Villalbi, 422. 

414 Accord, 4 Lyon-Caen ft Benault, 561. 

The question whether the holder may reimburse himself by drawing a sif^t 
draft for the amount on the party liable is determined by the same law. Bettel- 
heim, 179; Bestropo-Hernandez, 461; Snrville ft Arthuys, 730. 
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acceptor must control also with respect to all subsequent holders of 
the instrument. The extent of a party's liability is fixed by the law 
governing his contract and is not affected by a negotiation of the 
instrument in another state.^^* 

The question remains, however, whether the damages should be 
determined as to all parties by the same law. A number of authors 
are of the opinion that one law should govern. Notwithstanding their 
general approval of the doctrine of the independence of the different 
contracts of a bill or note, they hold that in this particular matter the 
law of the place of payment of the bill or note should control as to all 
parties.*** They advocate this rule on grounds of convenience in order 
that the right of recourse between the parties may be adjusted more 
harmoniously than is possible if the measure of damages with respect 
to each party be subject to the lex loci contractus of his particular 
contract. The Institute of International Law desired to reach the same 
end, but it was unwilling to sacrifice the doctrine of the independence 
of the different contracts in the matter of damages. It resolved, there- 
fore, that while the different contracts should be governed by the law 
of the state in which each contract is entered into, the obligation of the 
contracts placed upon the bill or note after its inception should not be 
more extensive than that of the drawer or of the maker.**^ In this way 
it was sought to prevent the possibility that a party to a bill or note 
might be held without having a right to recover the full amount from 
the party creating the instrument. 

To the author the solution of the problem suggested by the Institute 
of International Law appears wholly impracticable. If uniformity 
in the amount of damages must be attained at all costs, he would 
prefer the law of the place of payment of the bill or note as the law 
governing non-contractual interest and damages with respect to all 
parties. He is of opinion, however, that the doctrine of the independ- 
ence of the different contracts should not be abandoned in the matter 
of damages. In strict theory, as has been pointed out by Professor 
Ames,*** the interest payable by the drawer or indorser in fulfillment 
of his contract of indemnity should run from the dishonor of the 
instrument to the time when it should, according to mercantile custom, 
be presented to the drawer or indorser, and such interest ought to be 

415 Supra, p. 134. 

4i«Bar, 681; ateo in 1 Ehrenberg's Eandbueh, 391-392; Bettelheim, 173; 
Champcommunal, 259; Chretien, 213; Espenon, 75-76; 4 Lyon-Gaen ft Benault, 
561; Valfoy, 1288; 4 Weiss, 467. 

41T 8 Annuaire, 121. 

418 2 Ames, 819-820; see also Mayne, 293. 
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computed at the rate prevailing at the place of dishonor. Interest 
payable by the drawer or indorser by way of damages for the non- 
fulfillment of his contract of indemnity should run only from the 
presentment of the instrument to the drawer or indorser and his 
failure to pay, and such interest should be computed according to 
the rate prevailing at the place where the contract of the drawer or 
indorser is to be performed. This distinction is not made, however, 
by the American cases.*** 

11. ACCEPTANCE AND PAYMENT FOR HONOR. 

Considerable difference exists in matters of detail between the 
Anglo-American law and that of the Convention of the Hague in 
regard to acceptance and payment for honor. The principles of the 
conflict of laws that should control the questions which may arise 
from such a difference in the municipal law would appear to be plain. 
In conformity with the conclusions reached in this discussion, the 
contract of the acceptor for honor, as regards his capacity, the form 
of the contract, and the nature, conditions, and extent of the liability 
assumed should be subject to the law of the place where the contract 
is entered into.**** On the other hand, the duty of the holder of a bill 
of exchange to allow acceptance for honor, and the effect of such 
acceptance upon his rights against the different parties to the instru- 
ment, should be governed by the lex loci contracim of each of the 
different parties.**^ This law likewise determines the duty of the 
holder to accept payment for honor and the conditions under which 
he is authorized to do so.*** As regards the form in which payment 

419 Sec. 57 of the B. E. A. now provides, in accordance with the correct prin- 
ciple, that interest from maturity may be recovered from the drainer and the 
indorser. Gf. Walker v. Barnes (1813) 5 Taunt. 240. 

420 The Convention on Commercial Law concluded at the Congress of Monte- 
video has a specific provision to this effect as regards the obligation of the acceptor 
for honor. Art. 32. 

Some writers regard the contract of an acceptor for honor as a contract of 
suretyship and as subject to the law governing the principal contract. Staub, 
art. 86y n. 8. The same view has been taken as to the contract of guaranty (aval). 
Convention on Commercial Law, Congress of Montevideo, art. 31; Staub, art. 86, 
n. 8. Most authors, however, favor the law of the place where the contract of 
guaranty was entered into. Bettelheim, 162-163; Carrio, 258; 2 Meyer, 374; 
Restropo-Hemandez, 457; Villalbi, 415; 4 Weiss, 461. 

*2i3 Diena, Trattato, 130; 2 Jitta, 123; Ottolenghi, 207; Villalbi, 416. 
Contra, and in favor of the law of the place of acceptance, Bettelheim, 162. 

This law also determines the duty of the holder to present the instrument to 
the referee in case of need. 2 Jitta, 123. 

422 3 Diena, Trattato, 157-158; 2 Jitta, 141-142; Ottolenghi, 330; Villalbi, 416. 
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for honor must be made, and the procedure to be followed, the law 
of the place where payment for honor is made naturally controls/^* 

12. RENVOI. 

All of the rules discussed in this work must be understood as re- 
ferring to the ordinary internal law of the locus contractiis, locris solu- 
tionis, etc., and not to the law of the particular state or country in 
its totality, inclusive of its rules of the conflict of laws. The circum- 
stance that the law of the place of contracting or the law of the place 
of performance may have rules of private international law differing 
from those of the forum is therefore of no consequence. This is true 
in relation to capacity, formal validity, obligation, or any other matter 
pertaining to bills and notes. 

The courts do not always bear this fact in mind. The following 
quotation from the opinion of Judge Sanborn in Ouernsey v. Imperial 
Bank of Canada*^* may serve as an example : 

''This is an action by the owner of a promissory note payable in 
Canada made and indorsed in Illinois to recover the amount due upon 
the note from the indorser. Presentment, demand, and protest were 
made, and notice of dishonor was given in compliance with the law 
of Canada, but the indorser claims, and it is conceded, but neither 
admitted nor decided, that the notice would have been insufficient to 
charge the indorser if the note had been payable in Illinois. The 
court below held that the notice was good and rendered a judgment 
against the indorser. The latter 's counsel insist that this ruling is 
error on the ground that the sufficiency of the notice is governed by 
the law of the place of indorsement and not by the law of the place 
of payment. To this contention there is a short and conclusive answer. 
The place of the indorsement wds the sjbate of Illinois. The law of 
that state was, when the indorsement was made, and it still is, that 
when commercial paper is indorsed in one jurisdiction and is payable 
in another the law of the place where it is payable governs the time 
and mode of presentment for payment, the manner of protest, and the 
time and manner of giving notice of dishonor, and the law of the place 
of indorsement is inapplicable to them. Wooley v. Lyon, 117 111. 248, 
250, 6 N. E. 885, 886, 57 Am. Rep. 867. //, therefore, as counsel con- 
tend, the law of the place where the indorsement was made, the law of 
Illinois, governs the sufficiency of the notice of dishonor in this case, 
that notice was good, for it was sufficient under the law of Canada 
where the note was payable, and the law of Illinois was that in a case 
of this character the law of the place where the note was payable 
governed the time and manner of giving the notice of dishonor.'* 

The portion of the quotation which has been printed in italics ac- 
cepts, apparently, the so-called renvoi doctrine, which, if generally 

««3 Diena, Traitato, 159; Villalbi, 417. 

«2« (1911) 188 Fed. 300, 301. The italics are the present writer's. 



176 



CONFIJOT OF LAWS BELATING TO BILLS AND NOTES 



adopted in the conflict of laws, would lead to great confusion. Counsel 
argued that the law of the place of indorsement, %.e., the law of Illinois, 
should control the sufficiency of notice. The court's answer is that 
even if for the sake of arg^ument counsel's contention be granted, the 
notice would be sufficient because it satisfied the law of the place of 
payment, that is, the law which would govern the question according to 
the rule of the conflict of laws adopted in Illinois. The unsoundness of 
the reasoning consists in the fact that the law of the place of indorse- 
ment, for the application of which counsel contended, was understood 
by the court as including the conflict of laws rules of the state of 
Illinois instead of merely its ordinary internal law of bills and notes. 
The fundamental question raised is whether the rules of the conflict 
of laws should be understood as referring the judge to the ordinary 
internal law of the foreign state or country, exclusive of its rules of 
the conflict of laws, or to the law of that state or country as a whole. 
The author has endeavored to show elsewhere^*'^ that all rules of the 
conflict of laws should be understood in the former sense. Unless 
the rules of the conflict of laws administered by the courts of the 
forum are understood as referring to the ordinary internal law of 
the foreign state, that is, in the present instance, to its local law of 
bills and notes, instead of to the law of that state as a whole, inclusive 
of its rules governing the conflict of laws, the courts of each state 
might be compelled to administer as many systems of the conflict of 
laws as are in existence in the whole world. The only sound and 
practical view is that all rules of the conflict of laws be understood 
as referring to the ordinary internal law of a foreign state, exclusive 
of its rules of the conflict of laws. 

4S0 Bee The renvoi theory and the application of foreign law (1910) 10 Ool- 
nmbia Law Beview, 190-207, 327-344; The renvoi doctrine in the eonflid of laws 
(1918) 27 Yale Law Journal, 509-534. 
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PART III 

APPENDICES 



A. THE UNIFORM NEGOTIABLE 
INSTRUMENTS ACT 

TITLE I 
NEGOTIABLE INSTRUMENTS IN GENERAL 

ARTICLE I 
FORM AND INTISRPRETATION 

Sec. 1. FORM OF NEGOTIABLE INSTRUMENT. 
An instrument to be negotiable must conform to the following 
requirements : 

(1) It must be in writing and signed by the maker or drawer ; 

(2) Must contain an unconditional promise or order to pay a sum 
certain in money ; 

(3) Must be payable on demand, or at a fixed or determinable 
future time ; 

(4) Must be payable to order or to bearer; and 

(5) Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty. 

Sec. 2. CERTAINTY AS TO SUM— WHAT CONSTITUTES. 
The sum payable is a sum certain within the meaning of this act, 
although it is to be paid : 

(1) With interest; or 

(2) By stated instalments; or 

(3) By stated instalments, with a provision that upon default in 
payment of any instalment or of interest, the whole shall become due ; 
or 

(4) With exchange, whether at a fixed rate or at the current rate ; 
or 

(5) With costs of collection or an attorney's fee, in case payment 
shall not be made at maturity. 

Sec. 8. WHEN PROMISE IS UNCONDITIONAL. 

An unqualified order or promise to pay is unconditional within the 
meaning of this act, though coupled with : 

(1) An indication of a particular fund out of which reimbursement 
is to be made, or a particular account to be debited with the amount; or 

179 
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(2) A statement of the transaction which gives rise to the instru- 
ment. But an order or promise to pay out of a particular fond is not 
unconditional. 

Sec. 4. DETERMINABLE FUTURE TIME— WHAT CONSTI- 
TUTES. 

An instrument is payable at a determinable future time, within the 
meaning of this act, which is expressed to be payable : 

(1) At a fixed period after date or sight; or 

(2) On or before a fixed or determinable future time specified 
therein; or 

(3) On or at a fixed period after the occurrence of a specified event, 
which is certain to happen, though the time of happening be uncertain. 

An instrument payable upon a contingency is not negotiable, and 
the happening of the event does not cure the defect. 

Sec. 5. ADDITIONAL PROVISIONS NOT AFFECTING NE- 
GOTIABILITY. 

An instrument which contains an order or promise to do any act in 
addition to the payment of money is not negotiable. But the nego- 
tiable character of an instrument otherwise negotiable is not affected 
by a provision which : 

(1) Authorizes the sale of collateral securities in case the instru- 
ment be not paid at maturity; or 

(2) Authorizes a confession of judgment if the instrument be not 
paid at maturity; or 

(3) Waives the benefit of any law intended for the advantage or 
protection of the obligor; or 

(4) Gives the holder an election to require something to be done 
in lieu of payment of money. 

But nothing in this section shall validate any provision or stipula- 
tion otherwise illegal. 

Sec. 6. OMISSIONS— SEAL— PARTICULAR MONEY. 
The validity and negotiable character of an instrument are not 
affected by the fact that : 

(1) It is not dated; or 

(2) Does not specify the value given, or that any value has been 
given therefor; or 

(3) Does not specify the place where it is drawn or the place where 
it is payable ; or 

(4) Bears a seal ; or 

(5) Designates a particular kind of current money in which pay- 
ment is to be made. 
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But nothing in this section shall alter or repeal any statute requir- 
ing in certain cases the nature of the consideration to be stated in the 
instrument. 

Sec. 7. WHEN PAYABLE ON DEMAND. 
An instrument is payable on demand : 

(1) Where it is expressed to be payable on demand, or at sight, or 
on presentation ; or 

(2) In which no time for payment is expressed. 

Where an instrument is issued, accepted, or indorsed when overdue, 
it is, as regards the person so issuing, accepting, or indorsing it, pay- 
able on demand. 

Sec. 8. WHEN PAYABLE TO ORDER. 

The instrument is payable to order where it is drawn payable to 
the order of a specified person or to him or his order. It may be 
drawn payable to the order of : 

(1) A payee who is not maker, drawer, or drawee; or 

(2) The drawer or maker; or 

(3) The drawee; or 

(4) Two or more payees jointly ; or 

(5) One or some of several payees; or 

(6) The holder of an office for the time being. 

Where the instrument is payable to order the payee must be named 
or otherwise indicated therein with reasonable certainty. 

Sec. 9. WHEN PAYABLE TO BEARER. 
The instrument is payable to bearer : 

(1) When it is expressed to be so payable ; or 

(2) When it is payable to a person named therein or bearer; or 

(3) When it is payable to the order of a fictitious or non-existing 
person, and such fact was known to the person making it so payable ; 
or 

(4) When the name of the payee does not purport to be the name 
of any person ; or 

(5) When the only or last indorsement is an indorsement in blank. 

Sec. 10. TERMS WHEN SUFFICIENT. 

The instrument need not follow the language of this act, but any 
terms are sufficient which clearly indicate an intention to conform to 
the requirements hereof. 

Sec 11. DATE, PRESUMPTION AS TO. 

Where the instrument or an acceptance or any indorsement thereon 
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is dated, sach date is deemed prima facie to be the tnie date of the 
making, drawing, acceptance, or indorsement as the ease may be. 

Ssc. 12. ANTE-DATED AND POST-DATED. 

The instroment is not invalid for the reason only that it is ante- 
dated or post-dated, provided this is not done for an illegal or frandn- 
lent purpose. The person to whom an instroment so dated is deliv- 
ered aeqnires the title thereto as of the date of delivery. 

Ssc. 18. WHEN DATE MAY BE INSERTED. 

Where an instroment expressed to be payable at a fixed period after 
date is issoed ondated, or where the acceptance of an instroment pay- 
able at a fixed period after sight is ondated, any holder may insert 
therein the troe date of issoe or acceptance, and the instroment shall 
be payable accordingly. The insertion of a wrong date does not avoid 
the instroment in the hands of a sobseqoent holder in doe ooorse ; bnt 
as to him, the date so inserted is to be regarded as the troe date. 

Sec. 14. BLANKS— WHEN MAY BE FILLED. 

Where the instroment is wanting in any material particular, the 
person in possession thereof has a prima facie authority to complete it 
by filling up the blanks therein. And a signature on a blank paper 
delivered by the person making the signature in order that the paper 
may be converted into a negotiable instrument operates as a prima 
facie authority to fill it up as such for any amount. In order, how- 
ever, that any such instrument when completed may be enforced 
against any person who became a party thereto prior to its completion, 
it must be filled up strictly in accordance with the authority given and 
within a reasonable time. But if any such instrument, after comple- 
tion, is negotiated to a holder in due course, it is valid and effectual 
for all purposes in his hands, and he may enforce it as if it had been 
filled up strictly in accordance with the authority given and within 
a reasonable time. 

Sec. 15. INCOMPLETE INSTRUMENT NOT DELIVERED. 

Where an incomplete instrument has not been delivered it will not, 
if completed and negotiated, without authority, be a valid contract in 
the hands of any holder, as against any person whose signature was 
placed thereon before delivery. 

Sec. 16. DELIVERY— WHEN EFFECTUAL— WHEN PRE- 
SUMED. 

Every contract on a negotiable instrument is incomplete and revo- 
cable until delivery of the instrument for the purpose of giving effect 
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thereto. As between immediate parties, and as regards a remote party 
other than a holder in due course, the delivery, in order to be effectual, 
must be made either by or under the authority of the party making, 
drawing, accepting or indorsing, as the case may be ; and in such case 
the delivery may be shown to have been conditional, or for a special 
purpose only, and not for the purpose of transferring the property in 
the instrument. But where the instrument is in the hands of a holder 
in due course, a valid delivery thereof by all parties prior to him so 
as to make them liable to him is conclusively presumed. And where 
the instrument is no longer in the possession of a party whose signa- 
ture appears thereon, a valid and intentional delivery by him is pre- 
sumed until the contrary is proved. 

Sec. 17. CONSTRUCTION WHERE INSTRUMENT IS AM- 
BIGUOUS. 

Where the language of the instrument is ambiguous or there are 
omissions therein, the following rules of construction apply : 

(1) Where the sum payable is expressed in words and also in figures 
and there is a discrepancy between the two, the sum denoted by the 
words is the sum payable; but if the words are ambiguous or uncer- 
tain, reference may be had to the figures to fix the amount ; 
. (2) Where the instrument provides for the payment of interest, 
without specifying the date from which interest is to run, the interest 
runs from the date of the instrument, and if the instrument is un- 
dated, from the issue thereof; 

(3) Where the instrument is not dated, it will be considered to be 
dated as of the time it was issued ; 

(4) Where there is a conflict between the written and printed pro- 
visions of the instrument, the written provisions prevail ; 

(5) Where the instrument is so ambiguous that there is doubt 
whether it is a bill or note, the holder may treat it as either at his 
election ; 

(6) Where a signature is so placed upon the instrument that it is 
not clear in what capacity the person making the same intended to 
sign, he is to be deemed an indorser ; 

(7) Where an instrument containing the words '*I promise to pay'* 
is signed by two or more persons, they are deemed to be jointly and 
severally liable thereon. 

Sec. 18. LIABILITY OF PERSON SIGNING IN TRADE OR 
ASSUMED NAME. 

No person is liable on the instrument whose signature does not 
appear thereon, except as herein otherwise expressly provided. But 
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one who signs in a trade or assumed name will be liable to the same 
extent as if he had signed in his own name. 

Sec. 19. SIGNATURE BY AGENT— AUTHORITY— HOW 
SHOWN. 

The signature of any party may be made by a duly authorized agent. 
No particular form of appointment is necessary for this purpose ; and 
the authority of the agent may be established as in other cases 
of agency. 

Sec. 20. LIABILITY OF PERSON SIGNING AS AGENT, ETC. 

Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the instrument if he was 
duly authorized; but the mere addition of words describing him as an 
agent, or as filling a representative character, without disclosing his 
principal, does not exempt him from personal liability. 

Sec. 21. SIGNATURE BY PROCURATION— EFFECT OF. 

A signature by ''procuration" operates as notice that the agent has 
but a limited authority to sign, and the principal is bound only in case 
the agent in so signing acted within the actual limits of his authority. 

Sec. 22. EFFECT OF INDORSEMENT BY INFANT OR COR- 
PORATION. 

The indorsement or assignment of the instrument by a corporation 
or by an infant passes the property therein, notwithstanding that from 
want of capacity the corporation or infant may incur no liability 
thereon. 

Sec. 28. FORGED SIGNATURE— EFFECT OF. 

When a signature is forged or made without the authority of the 
person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it 
is sought to enforce such right, is precluded from setting up the forg- 
ery or want of authority. 

ARTICLE II 
CONSIDERATION 

Sec. 24. PRESUMPTION OF CONSIDERATION. 

Every negotiable instrument is deemed prima facie to have been 
issued for a valuable consideration ; and every person whose signature 
.appears thereon to have become a party thereto for value. 
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Sec. 25. CONSIDERATION, WHAT CONSTITUTES. 

Value is any consideration sufficient to support a simple contract. 
An antecedent or pre-existing debt constitutes value; and is deemed 
such whether the instrument is payable on demand or at a future time. 

Sec. 26. WHAT CONSTITUTES HOLDER FOR VALUE. 

Where value has at any time been given for the instrument, the 
holder is deemed a holder for value in respect to all parties who 
became such prior to that time. 

Sec. 27. WHEN LIEN ON INSTRUMENT CONSTITUTES 
HOLDER FOR VALUE. 

Where the holder has a Uen on the instrument, arising either from 
contract or by implication of law, he is deemed a holder for value to 
the extent of his lien. 

Sec. 28. EFFECT OF WANT OF CONSIDERATION. 

Absence or failure of consideration is matter of defense as against 
any person not a holder in due course ; and partial failure of consider- 
ation is a defence pro tanto, whether the failure is an ascertained and 
liquidated amount or otherwise. 

Sec. 29. LIABILITY OF ACCOMMODATION PARTY. 

An accommodation party is one who has signed the instrument 
as maker, drawer, acceptor, or indorser, without receiving value there- 
for, and for the purpose of lending his name to some other person. 
Such person is liable on the instrument to a holder for Value, notwith- 
standing such holder at the time of taking the instrument knew him 
to be only an accommodation party. 

ARTICLE III 
NEGOTIATION 

Sec. 80. WHAT CONSTITUTES NEGOTIATION. 

An instrument is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee the holder 
thereof. If payable to bearer it is negotiated by delivery; if payable 
to order it is negotiated by the indorsement of the holder completed 
by delivery. 

Sec. 81. INDORSEMENT— HOW MADE. 

The indorsement must be written on the instrument itself or upon a 
paper attached thereto. The signature of the indorser, without 
additional words, is a sufScient indorsement. 
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Sec. 82. INDORSEMENT MUST BE OF ENTIRE INSTRU- 
MENT. 

The indorsement must be an indorsement of the entire instrument. 
An indorsement which purports to transfer to the indorsee a part only 
of the amount payable, or which purports to transfer the instrument 
to two or more indorsees severally, does not operate as a negotiation of 
the instrument. But where the instrument has been paid in part, it 
may be indorsed as to the residue. 

Sec. BB. KINDS OF INDORSEMENT. 

An indorsement may be either special or in blank ; and it may also 
be either restrictive or qualified, or conditional. 

Sec. 84. SPECIAL INDORSEMENT— INDORSEMENT IN 
BLANK. 

A special indorsement specifies the person to whom, or to whose 
order, the instrument is to be payable ; and the indorsement of such 
indorsee is necessary to the further negotiation of the instrument. ~ An 
indorsement in blank specifies no indorsee, and an instrument so in- 
dorsed is payable to bearer, and may be negotiated by delivery. 

Sec. 85. BLANK INDORSEMENT— HOW CHANGED TO 
SPECIAL INDORSEMENT. 

The holder may convert a blank indorsement into a special indorse- 
ment by writing over the signature of the indorser in blank any con- 
tract consistent with the character of the indorsement. 

Sec. B6. WHEN INDORSEMENT RESTRICTIVE. 
An indorsement is restrictive, which either : 

(1) Prohibits the further negotiation of the instrument; or 

(2) Constitutes the indorsee the agent of the indorser; or 

(3) Vests the title in the indorsee in trust for or to the use of some 
other person. 

But the mere absence of words implying power to negotiate does not 
make an indorsement restrictive. 

Sec. 87. EFFECT OF RESTRICTING INDORSEMENT- 
RIGHTS OF INDORSEE. 
A restrictive indorsement confers upon the indorsee the right : 

(1) To receive payment of the instrument; 

(2) To bring any action thereon that the indorser could bring; 

(3) To transfer his rights as such indorsee, where the form of the 
indorsement authorizes him to do so. 

But all subsequent indorsees acquire only the title of the first 
indorsee under the restrictive indorsement. 
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Sec. 88. QUALIFIED INDORSEMENT. 

A qualified indorsement constitutes the indorser a mere assignor of 
the title to the instrument. It may be made by adding to the indors- 
er 's signature the words ''without recourse'' or any words of similar 
import. Such an indorsement does not impair the negotiable character 
of the instrument. 

Sec. 89. CONDITIONAL INDORSEMENT. 

Where an indorsement is conditional, a party required to pay the 
instrument may disregard the condition, and make payment to 
the indorsee or his transferee, whether the condition has been fulfilled 
or not. But any person to whom an instrument so indorsed is nego- 
tiated, will hold the same, or the proceeds thereof, subject to the rights 
of the person indorsing conditionally. 

Sec. 40. INDORSEMENT OF INSTRUMENT PAYABLE TO 
BEARER. 

Where an instrument, payable to bearer, is indorsed specially, it 
may nevertheless be further negotiated by delivery ; but the person in- 
dorsing speqially is liable as indorser to only such holders as make title 
through his indorsement. 

Sec. 41. INDORSEMENT WHERE PAYABLE TO TWO OR 
MORE PERSONS. 

Where an instrument is payable to the order of two or more payees 
or indorsees who are not partners, all must indorse, unless the one in- 
dorsing has authority to indorse for the others. 

Sec. 42. EFFECT OF INSTRUMENT DRAWN OR INDORSED 
TO A PERSON AS CASHIER. 

Where an instrument is drawn or indorsed to a person as '^ Cashier'' 
or other fiscal officer of a bank or corporation, it is deemed prima facie 
to be payable to the bank or corporation of which he is such officer; 
and may be negotiated by either the indorsement of the bank or cor- 
poration, or the indorsement of the officer. 

Sec. 48. INDORSEMENT WHERE NAME IS MISSPELLED, 
ET CETERA. 

Where the name of a payee or indorsee is wrongly designated or mis- 
spelled, he may indorse the instrument as therein described, adding, if 
he think fit, his proper signature. 

Sec. 44. INDORSEMENT IN REPRESENTATIVE CAPACITY. 

Where any person is under obligation to indorse in a representa- 
tive capacity, he may indorse in such terms as to negative personal 
liability. 
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Sbc. 45. TIME OF INDORSEMENT— FBESUMPTION. 

Except where an indoFBement bean date after the maturity of the 
infltmment, every negotiation is defied prima facie to have been 
eflEeeted before the instmment was overdue. 

Sec. 46. PLACE OF INDORSEMENT— PRESUMPTION. 

Except where the contrary appears, every indorsement is presumed 
prima facie to have been made at the place where the instrument is 
dated* 

Sec. 47. CONTINUATION OF NEGOTIABLE CHARACTER. 

An instrument negotiable in its origin continues to be nego- 
tiable until it has heesa restrictively indorsed or dischai^ed by payment 
or otherwise. 

Sec 48. STRIKING OUT INDORSEMENT. 

The holder may at any time strike out any indorsement which is not 
necessary to his title. The indorser whose indorsement is struck out, 
and all indorsers subsequent to him, are therein relieved from liability 
on the instrument. 

Sec. 49. TRANSFER WITHOUT INDORSEMENT— EFFECT 
OF. 

Where the holder of an instrument payable to his order transfers it 
for value without indorsing it, the transfer vests in the transferee such 
title as the transferor had therein, and the transferee acquires, in 
addition, the right to have the indorsement of the transferor. But for 
the purpose of determining whether the transferee is a holder in due 
course, the n^^tiation takes effect as of the time when the indorsement 
is actually made. 

Sec 50. WHEN PRIOR PARTY MAY NEGOTIATE INSTRU- 
MENT. 

Where an instrument is negotiated back to a prior party, such party 
may, subject to the provisions of tins act, reissue and further negotiate 
the same. But he is not entitled to enforce payment thereof against 
any intervening party to whom he was personally liable. 

ARTICLE IV 
RIGHTS OF THE HOLDER 

Sec. 51. RIGHT OF HOLDER TO SUE— PAYMENT. 
The holder of a negotiable instrument may sue thereon in his own 
name and payment to him in due course discharges the instrument 
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Sec. 52. WHAT CONSTITUTES A HOLDER IN DUE 
COURSE. 

A holder in due course is a holder who has taken the instrument 
under the following conditions : 

(1) That it is complete and regular upon its face ; 

(2) That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was the 
fact; 

(3) That he took it in good faith and for value ; 

(4) That at the time it was negotiated to him he had no notice of 
any infirmity in the instrument or defect in the title of the person 
negotiating it. 

Sec. 58. WHEN PERSON NOT DEEMED HOLDER IN DUE 
COURSE. 

Where an instrument payable on demand is negotiated an unrea- 
sonable length of time after its issue, the holder is not deemed a 
holder in due course. 

Sec. 54. NOTICE BEFORE FULL AMOUNT PAID. 

Where the transferee receives notice of any infirmity in the instru- 
ment or defect in the title of the person negotiating the same before he 
has paid the full amount agreed to be paid therefor, he will be deemed 
a holder in due course only to the extent of the amount theretofore 
paid by him. 

Sec. 55. WHEN TITLE DEFECTIVE. 

The title of a person who negotiates an instrument is defective 
within the meaning of this act when he obtained the instrument, or 
any signature thereto, by fraud, duress, or force and fear, or other 
unlawful means, or for an illegal consideration, or when he negotiates 
it in breach of faith, or under such circumstances as amount to a 
fraud. 

Sec. 56. WHAT CONSTITUTES NOTICE OF DEFECT. 

To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the«same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith. 

Sec. 67. RIGHTS OF HOLDER IN DUE COURSE. 
A holder in due course holds the instrument free from any defect 
of title of prior parties, and free from defences available to prior 
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parties among themselves, and may enforce payment of the instru- 
ment for the full amount thereof against all parties liable thereon. 

Sec. 58. WHEN SUBJECT TO ORIGINAL DEFENCES. 

In the hands of any holder other than a holder in due course, a 
negotiable instrument is subject to the same defences as if it were 
non-negotiable. But a holder who derives his title through a holder 
in due course, and who is not himself a party to any fraud or illegality 
afiFecting the instrument, has all the rights of such former holder in 
respect of all parties prior to the latter. 

Sec. 69. WHO DEEMED HOLDER IN DUE COURSE. 

Every holder is deemed prima facie to be a holder in due course; 
but when it is shown that the title of any person who has negotiated 
the instrument was defective, the burden is on the holder to prove 
that he or some person under whom he claims acquired the title as 
holder in due course. But the last-mentioned rule does not apply in 
favor of a party who became bound on the instrument prior to the 
acquisition of such defective title. 



ARTICLE V 
LIABILITIES OF PARTIES 

Sec. 60. LIABILITY OF MAKER. 

The maker of a negotiable instrument by making it engages that 
he will pay it according to its tenor, and admits the existence of the 
payee and his then capacity to indorse. 

Sec. 61. LIABILITY OF DRAWER. 

The drawer by drawing the instrument admits the existence of the 
payee and his then capacity to indorse; and engages that on due 
presentment the instrument will be accepted or paid, or both, accord- 
ing to its tenor, and that if it be dishonored, and the necessary pro- 
ceedings on dishonor be duly taken, he will pay the amount thereof 
to the holder, or to any subsequent indorser who may be compelled 
to pay it. But the drawer may insert in the instrument an express 
stipulation negativing or limiting his own liability to the holder. 

Sec. 62. LIABILITY OF ACCEPTOR. 

The acceptor by accepting the instrument engages that he will pay 
it according to the tenor of his acceptance ; and admits : 

(1) The existence of the drawer, the genuineness of his signature, 
and his capacity and authority to draw the instrument; and 

(2) The existence of the payee and his then capacity to indorse. 
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Sec. 6B. WHEN PERSON DEEMED INDORSEE. 

A person placing his signature upon an instrument otherwise than 
as maker, drawer or acceptor, is deemed to be an indorser, unless he 
clearly indicates by appropriate words his intention to be bound in 
some other capacity. 

Sec. 64. LIABILITY OF IRREGULAR INDORSER. 

Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery he is liable as indorser, 
in accordance with the following rules: 

(1) If the instrument is payable to the order of a third person, he 
is liable to the payee and to all subsequent parties. 

(2) If the instrument is payable to the order of the maker or 
drawer, or is payable to bearer, he is liable to all parties subsequent 
to the maker or drawer. 

(3) If he signs for the accommodation of the payee, he is liable to 
all parties subsequent to the payee. 

Sec. 65. WARRANTY WHERE NEGOTIATION BY DELIV- 
ERY, ET CETERA. 

Every person negotiating an instrument by delivery or by a quali- 
fied indorsement, warrants: 

(1) That the instrument is genuine -and in all respects what it 
purports to be ; 

(2) That he has a good title to it; 

(3) That all prior parties had capacity to contract; 

(4) That he has no knowledge of any fact which would impair the 
validity of the instrument or render it valueless. 

But when the negotiation is by delivery only, the warranty extends 
in favor of no holder other than the immediate transferee. 

The provisions of subdivision three of this section do not apply to 
persons negotiating public or corporation securities, other than bills 
and notes. 

Sec. 66. LIABILITY OF GENERAL INDORSER. 
Every indorser who indorses without qualification, warrants to all 
subsequent holders in due course : 

(1) The matters and things mentioned in subdivisions one, two and 
three of the next preceding section ; and 

(2) That the instrument is at the time of his indorsement valid 
and subsisting. 

And, in addition, he engages that on due presentment, it shall be 
accepted or paid, or both, as the case may be, according to its tenor, 
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and that if it be dishonored, and the necessary proceedings on dis- 
honor be duly taken, he will pay the amount thereof to the holder, 
or to any subsequent indorser who may be compelled to pay it. 

Sec. 67. LIABILITY OF INDORSER WHERE PAPER NEGO- 
TIABLE BY DELIVERY. 

Where a person places his indorsement on an instrument negotiable 
by delivery he incurs all the liabilities of an indorser. 

Sec. 68. ORDER IN WHICH INDORSEES ARE LIABLE. 

As respects one another indorsers are liable prima facie in the order 
in which they indorse; but evidence is admissible to show that as 
between or among themselves they have agreed otherwise. Joint 
payees or joint indorsees who indorse are deemed to indorse jointly 
and severally. 

Sec 69. LIABILITY OF AN AGENT OR BROKER. 

Where a broker or other agent negotiates an instrument without 
indorsement he incurs all the liabilities prescribed by section 65 of 
this act, unless he discloses the name of his principal, and the fact 
that he is acting only as agent. 



ARTICLE VI 
PRESENTMENT FOR PAYMENT 

Sec. 70. EFFECT OF WANT OF DEMAND ON PRINCIPAL 
DEBTOR. 

Presentment for payment is not necessary in order to charge the 
person primarily liable on the instrument; but if the instrument is, 
by its terms, payable at a special place, and he is able and willing to 
pay it there at maturity, such ability and willingness are equivalent 
to a tender of payment upon his part. But except as herein otherwise 
provided, presentment for payment is necessary in order to charge 
the drawer and indorsers. 

Sec. 71. PRESENTMENT WHERE INSTRUMENT IS NOT 
PAYABLE ON DEMAND AND WHERE PAYABLE ON DEMAND. 

Where the instrument is not payable on demand, presentment must 
be made on the day it falls due. Where it is payable on demand, 
presentment must be made within a reasonable time after its issue, 
except that in the case of a bill of exchange, presentment for payment 
will be sufficient if made within a reasonable time after the last nego- 
tiation thereof. 
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Sec. 72. WHAT CONSTITUTES A SUFFICIENT PRESENT- 
MENT. 
Presentment for payment, to be sufficient, must be made : 

(1) By the holder, or by some person authorized to receive pay- 
ment on his behalf; 

(2) At a reasonable hour on a business day; 

(3) At a proper place as herein defined; 

(4) To the person primarily liable on the instrument or if he is 
absent or inaccessible, to any person found at the place where the 
presentment is made. 

Sec. 78. PLACE OF PRESENTMENT. 
Presentment for payment is made at the proper place : 

(1) Where a place of payment is specified in the instrument and 
it is there presented; 

(2) Where no place of payment is specified, but the address of the 
person to make payment is given in the instrument and it is there 
presented ; 

(3) Where no place of payment is specified and no address is given 
and the instrument is presented at the usual place of business or resi- 
dence of the person to make payment ; 

(4) In any other case if presented to the person to make payment 
wherever he can be found, or if presented at his last known place of 
business or residence. 

Sec. 74. INSTRUMENT MUST BE EXHIBITED. 

The instrument must be exhibited to the person from whom pay- 
ment is demanded, and when it is paid must be delivered up to the 
party paying it. 

Sec. 75. PRESENTATION WHERE INSTRUMENT PAYABLE 
AT BANK. 

Where the instrument is payable at a bank, presentment for pay- 
ment must be made during banking hours, unless the person to make 
payment has no funds there to meet it at any time during the day, 
in which case presentment at any hour before the bank is closed on 
that day is sufficient. 

Sec. 76. PRESENTMENT WHERE PRINCIPAL DEBTOR IS 
DEAD. 

Where a person primarily liable on the instrument is dead, and no 
place of payment is specified, presentment for payment must be made 
to his personal representative if such there be, and if, with the exer- 
cise of reasonable diligence, he can be found. 
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Sec. 77. PRESENTMENT TO PERSONS LIABLE AS PART- 
NERS. 

Where the persons primarily liable on the instrument are liable 
as partners^ and no place of payment is specified, presentment for 
payment may be made to any one of them, even though there has been 
a dissolution of the firm. 

Sec. 78. PRESENTMENT TO JOINT DEBTORS. 

Where there are several persons, not partners, primarily liable on 
the instrument, and no place of payment is specified, presentment 
must be made to them all. 

Sec. 79. WHEN PRESENTMENT NOT REQUIRED TO 
CHARGE THE DRAWER. 

Presentment for payment is not required in order to charge the 
drawer where he has no right to expect or require that the drawee 
or acceptor will pay the instrument. 

Sec. 80. WHEN PRESENTMENT NOT REQUIRED TO 
CHARGE THE INDORSER. 

Presentment for payment is not required in order to charge an 
indorser where the instrument was made or accepted for his accom- 
modation and he has no reason to expect that the instrument will be 
paid if presented. 

Sec. 81. WHEN DELAY IN MAKING PRESENTMENT IS 
EXCUSED. 

Delay in making presentment for payment is excused when the 
delay is caused by circumstances beyond the control of the holder, and 
not imputable to his default, misconduct or negligence. When the 
cause of delay ceases to operate, presentment must be made with 
reasonable diligence. 

Sec. 82. WHEN PRESENTMENT MAY BE DISPENSED 
WITH. 

Presentment for payment is dispensed with : 

(1) Where after the exercise of reasonable diligence presentment 
as required by this act cannot be made ; 

(2) Where the drawee is a fictitious person; 

(3) By waiver of presentment, express or implied. 

Sec. 88. WHEN INSTRUMENT DISHONORED BY NON- 
PAYMENT. 
The instrument is dishonored by non-payment when : 
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(1) It is duly presented for payment and payment is refused or 
cannot be obtained; or 

(2) Presentment is excused and the instrument is overdue and 
unpaid. 

Sec. 84. LIABILITY OF PERSON SECONDARILY LIABLE 
WHEN INSTRUMENT DISHONORED. 

Subject to the provisions of this act, when the instrument is dis- 
honored by non-payment, an immediate right of recourse to all parties 
secondarily liable thereon accrues to the holder. 

Sec. 85. TIME OF MATURITY. 

Every negotiable instrument is payable at the time fixed therein 
without grace. When the day of maturity falls upon Sunday, or a 
holiday, the instrument is payable on the next succeeding business 
day. Instruments falling due on Saturday are to be presented for 
payment on the next succeeding business day, except that instruments 
payable on demand may, at the option of the holder, be presented for 
payment before twelve o'clock noon on Saturday when that entire 
day is not a holiday. 

Sec. 86. TIME— HOW COMPUTED. 

Where the instrument is payable at a fixed period after date, after 
sight, or after the happening of a specified event, the time of payment 
is determined by excluding the day from which the time is to begin 
to run, and by including the date of payment. 

Sec. 87. RULE WHERE INSTRUMENT PAYABLE AT BANK. 

Where the instrument is made payable at a bank it is equivalent 
to an order to the bank to pay the same for the account of the principal 
debtor thereon. 

Sec 88. WHAT CONSTITUTES PAYMENT IN DUE COURSE. 

Payment is made in due course when it is made at or after the 
maturity of the instrument to the holder thereof in good faith and 
without notice that his title is defective. 



ARTICLE VII 
NOTICE OF DISHONOR 

Sec. 89. TO WHOM NOTICE OF DISHONOR MUST BE 
GIVEN. 

Except as herein otherwise provided, when a negotiable instrument 
has been dishonored by non-acceptance or non-payment, notice of dis- 
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honor must be given to the drawer and to each indorser, and any 
drawer or indorser to whom such notice is not given is discharged. 

Sec. 90. BY WHOM GIVEN. 

The notice may be given by or on behalf of the holder, or by or on 
behalf of any party to the instrument who might be compelled to pay 
it to the holder, and who upon taking it up would have a right to 
reimbursement from the party to whom the notice is given. 

Sec. 91. NOTICE GIVEN BY AGENT. 

Notice of dishonor may be given by an agent either in his own 
name or in the name of any party entitled to give notice, whether 
that party be his principal or not. 

Sec 92. EFFECT OF NOTICE GIVEN ON BEHALF OF 
HOLDER. 

Where notice is given by or on behalf of the holder, it inures for 
the benefit of all subsequent holders and all prior parties who have 
a right of recourse against the party to whom it is given. 

Sec. 98. EFFECT WHERE NOTICE IS GIVEN BY PARTY 
ENTITLED THERETO. 

Where notice is given by or on behalf of a party entitled to give 
notice, it inures for the benefit of the holder and all parties subsequent 
to the party to whom notice is given. 

Sec. 94. WHEN AGENT MAY GIVE NOTICE. 

Where the instrument has been dishonored in the hands of an agent, 
he may either himself give notice to the parties liable thereon, or he 
may give notice to his principal. If he give notice to his principal, he 
must do so within the same time as if he were the holder, and the 
principal upon the receipt of such notice has himself the same time for 
giving notice as if the agent had been an independent holder. 

Sec. 95. WHEN NOTICE SUFFICIENT. 

A written notice need not be signed and an insufi&cient written 
notice may be supplemented and validated by verbal communication. 
A misdescription of the instrument does not vitiate the notice unless 
the party to whom the notice is given is in fact misled thereby. 

Sec. 96. FORM OF NOTICE. 

The notice may be in writing or merely oral and may be given in 
any terms which sufficiently identify the instrument, and indicate 
that it has been dishonored by non-acceptance or non-pajnnent. It 
may in all cases be given by delivering it personally or through the 
mails. 
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Sec. 97. TO WHOM NOTICE MAY BE GIVEN. 

Notice of dishonor may be given either to the party himself or to 
his agent in that behalf. 

Sec. 98. NOTICE WHERE PARTY IS DEAD. 

When any party is dead, and his death is known to the party giving 
notice, the notice must be given to a personal representative, if there 
be one, and if with reasonable diligence he can be found. If there 
be no personal representative, notice may be sent to the last residence 
or last place of business of the deceased. 

Sec, 99. NOTICE TO PARTNERS. 

Where the parties to be notified are partners, notice to any one 
partner is notice to the firm even though there has been a dissolution. 

Sec. 100. NOTICE TO PERSONS JOINTLY LIABLE. 

Notice to joint parties who are not partners must be given to each 
of them, unless one of them has authority to receive such notice for 
the others. 

Sec. 101. NOTICE TO BANKRUPT. 

Where a party has been adjudged a bankrupt or an insolvent, or 
has made an assignment for the benefit of creditors, notice may be 
given either to the party himself or to his trustee or assignee. 

Sec. 102. TIME WITHIN WHICH NOTICE MUST BE GIVEN. 

Notice may be given as soon as the instrument is dishonored; and 
unless delay is excused as hereinafter provided, must be given within 
the times fixed by this act. 

Sec. 108. WHERE PARTIES RESIDE IN SAME PLACE. 
Where the person giving and the person to receive notice reside in 
the same place, notice must be given within the following times : 

(1) If given at the place of business of the person to receive 
notice, it must be given before the close of business hours on the day 
following ; 

(2) If given at his residence, it must be given before the usual 
hours of rest on the day following ; 

(3) If sent by mail, it must be deposited in the post-ofSce in time 
to reach him in usual course on the day following. 

Sec. 104. WHERE PARTIES RESIDE IN DIFFERENT 
PLACES. 

Where the person giving and the person to receive notice reside in 

different places, the notice must be given within the following times : 

(1) If sent by mail, it must be deposited in the post-office in time 
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to go by mail the day following the day of dishonor, or if there be no 
mail at a convenient honr on that day, l^ the next mail thereafter. 

(2) If given otherwise than through the post-ofSce, then within the 
time that notice would have been received in due course of mail, if 
it had been deposited in the post^fSce within the time specified in the 
last subdivision. 

Sbc. 106. WHEN SENDER DEEMED TO HAVE GIVEN DUE 
NOTICE. 

Where notice of dishonor is duly addressed and deposited in the 
post-office, the sender is deemed to have given due notice, notwith- 
standing any miscarriage in the mails. 

Sec. 106. DEPOSIT IN POST-OFFICE— WHAT CONSTI- 
TUTES. 

Notice is deemed to have been deposited in the post-office when 
deposited in any branch post-office or in any letter box under the 
control of the post-office department. 

Sec. 107. NOTICE TO SUBSEQUENT PARTY— TIME OF. 

Where a party receives notice of dishonor, he has, after the receipt 
of such notice, the same time for giving notice to antecedent parties 
that the holder has after the dishonor. 

Sec. 108. WHERE NOTICE MUST BE SENT. 

Where a party has added an address to his signature, notice of dis- 
honor must be sent to that address; but if he has not given such ad* 
dress, then the notice must be sent as follows : 

(1) Either to the post-office nearest to his place of residence, or to 
the post^ffice where he is accustomed to receive his letters ; or 

(2) If he live in one place, and have his place of business in another, 
notice may be sent to either place ; or 

(3) If he is sojourning in another place, notice may be sent to the 
place where he is sojourning. 

But where the notice is actually received l^ the party within the 
time specified in this act, it wiU be sufficient, though not sent in accord- 
ance with the requirements of this section. 

Sec. 100. WAIVER OF NOTICE. 

Notice of dishonor may be waived, either before the time of giving 
notice has arrived, or after the omission to give due notice, and the 
waiver may be express or implied. 

Sec. 110. WHO AFFECTED BY WAIVER. 

Where the waiver is embodied in the instrument itself, it is binding 
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upon all parties; but where it is written above the signature of an 
indorser, it binds him only. 

Sec, 111. WAIVER OF PROTEST. 

A waiver of protest, whether in the case of a foreign bill of ex- 
change or other negotiable instrument, is deemed to be a waiver not 
only of a formal protest, but also of presentment and notice of dis- 
honor. 

Sec. 112. WHEN NOTICE IS DISPENSED WITH. 

Notice of dishonor is dispensed with when, after the exercise of 
reasonable diligence, it cannot be given to or does not reach the parties 
sought to be charged. 

Sec. 118. DELAY IN GIVING NOTICE— HOW EXCUSED. 

Delay in giving notice of dishonor is excused when the delay is 
caused by circumstances beyond the control of the holder, and not 
imputable to this default, misconduct or negligence. When the cause 
of delay ceases to operate, notice must be given with reasonable 
diligence. 

Sec. 114. WHEN NOTICE NEED NOT BE GIVEN TO 
DRAWER. 

Notice of dishonor is not required to be given to the drawer in either 
of the following cases : 

(1) Where the drawer and drawee are the same person; 

(2) When the drawee is a fictitious person or a person not having 
capacity to contract ; 

(3) When the drawer is the person to whom the instrument is 
presented for payment; 

(4) Where the drawer has no right to expect or require that the 
drawee or acceptor will honor the instrument ; 

(5) Where the drawer has countermanded payment. 

Sec. 115. WHEN NOTICE NEED NOT BE GIVEN TO IN- 
DORSER. 

Notice of dishonor is not required to be given to an indorser in 
either of the following cases : 

(1) Where the drawee is a fictitious person or a person not having 
capacity to contract, and the indorser was aware of the fact at the 
time he indorsed the instrument ; 

(2) Where the indorser is the person to whom the instrument is 
presented for payment; 

(3) Where the instrument was made or accepted for hia accommo- 
dation. 
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Sec. 116, NOTICE OF NON-PAYMENT WHERE ACCEPT- 
ANCE REFUSED. 

* Where due notice of dishonor by non-acceptance has been given 
notice of a subsequent dishonor by non-payment is not necessary, 
unless in the meantime the instrument has been accepted. 

Sec. 117. EFFECT OF OMISSION TO GIVE NOTICE OF 
NON-ACCEPTANCE. 

An omission to give notice of dishonor by non-acceptance does not 
prejudice the rights of a holder in due course subsequent to the 
Amission. 

Sec. 118. WHEN PROTEST NEED NOT BE MADE— WHEN 
MUST BE MADE. 

Where any negotiable instrument has been dishonored it may be 
protested for non-acceptance or non-payment, as the case may be ; but 
protest is not required except in the case of foreign bills of exchange. 

ARTICLE VIII 
DISCHARGE OF NEGOTIABLE INSTRUMENTS 

Sec. 119. INSTRUMENT— HOW DISCHARGED. 
A negotiable instrument is discharged : 

(1) By payment in due course by or on behalf of the principal 
debtor ; 

(2) By pajnnent in due course by the party accommodated, where 
the instrument is made or accepted for accommodation ; 

(3) By the intentional cancellation thereof by the holder; 

(4) By any other act which will discharge a simple contract for 
the payment of money ; 

(5) When the principal debtor becomes the holder of the instru- 
ment at or after maturity in his own right. 

Sec. 120. WHEN PERSONS SECONDARILY LIABLE ON, 
DISCHARGED. 
A person secondarily liable on the instrument is discharged : 

(1) By any act which discharges the instrument; 

(2) By the intentional cancellation of his signature by the holder; 

(3) By the discharge of a prior party; 

(4) By a valid tender of payment made by a prior party; 

(5^ By a release of the principal debtor, unless the holder's right 
of recourse against the party secondarily liable is expressly reserved ; 

(6) By any agreement binding upon the holder to extend the time 
of pajnnent, or to postpone the holder's right to enforce the instru- 
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ment, unless made with the assent of the party secondarily liable, or 
unless the right of recourse against such party is expressly reserved. 

Sec. 121. RIGHT OF PARTY WHO DISCHARGES INSTRU- 
MENT. 

Where the instrument is paid by a party secondarily liable thereon, 
it is not discharged; but the party so paying it is remitted to his 
former rights as regards all prior parties, and he may strike out his 
own and all subsequent indorsements, and again negotiate the instru- 
ment, except: 

(1) Where it is payable to the order of a third person, and has 
been paid by the drawer ; and 

(2) Where it was made or accepted for accommodation, and has 
been paid by the party accommodated. 

Sec. 122. RENUNCIATION BY HOLDER. 

The holder may expressly renounce his rights against any party 
to the instrument, before, at or after its maturity. An absolute and 
unconditional renunciation of his rights against the principal debtor 
made at or after the maturity of the instrument discharges the instru- 
ment. But a renunciation does not affect the rights of a holder in 
due course without notice. A renunciation must be in writing, unless 
the instrument is delivered up to the person primarily liable thereon. 

Sec. 128. CANCELLATION— UNINTENTIONAL— BURDEN 
OF PROOF. 

A cancellation made unintentionally, or under a mistake or without 
the authority of the holder, is inoperative ; but where an instrument 
or any signature thereon appears to have been cancelled the burden 
of proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake or without authority. 

Sec. 124. ALTERATION OF INSTRUMENT— EFFECT OF. 

Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided, except as against a 
party who has himself made, authorized or assented to the alteration, 
and subsequent indorsers. 

But when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor. 

Sec 125. WHAT CONSTITUTES A MATERIAL ALTERA- 
TION. 

Any alteration which changes : 
(1) The date; 
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(2) The suiii payable, either for principal or interest; 

(3) The time or place of payment; 

(4) The number or the relations of the parties; 

(5) The medium or currency in which payment is to be made; 
Or which adds a place of payment where no place of payment is 

specified, or any other change or addition which alters the effect of 
the instrument in any respect, is a material alteration. 



TITLE II 
BILLS OF EXCHANGE 

ARTICLE I 
FORM AND INTERPRETATION 

Sec. 126. BILL OF EXCHANGE DEFINED. 

A bill of exchange is an unconditional order in writing addressed 
by one person to another, signed by the person giving it, requiring 
the person to whom it is addressed to pay on demand or at a fixed or 
determinable future time a sum certain in money to order or to bearer. 

Sec. 127. BILL NOT AN ASSIGNMENT OF FUNDS IN 
HANDS OF DRAWEE. 

A bill of itself does not operate as an assignment of the funds in 
the hands of the drawee available for the payment thereof, and the 
drawee is not liable on the bill unless and until he accepts the same. 

Sec. 128. BILL ADDRESSED TO MORE THAN ONE 
DRAWEE. 

A bill may be addressed to two or more drawees jointly, whether 
they are partners or not; but not to two or more drawees in the alter- 
native or in succession. 

Sec. 129. INLAND AND FOREIGN BILLS OF EXCHANGE. 

An inland bill of exchange is. a bill which is, or on its face purports 
to be, both drawn and payable within this state. Any other bill is a 
foreign bill. Unless the contrary appears on the face of the bill, the 
holder may treat it as an inland bill. 

Sec. 180. WHEN BILL MAY BE TREATED AS PROMISSORY 
NOTE. 

Where in a bill drawer and drawee are the same person, or where 
the drawee is a fictitious person, or a person not having capacity to 
contract, the holder may treat the instrument, at his option, either 
as a bill of exchange or a promissory note. 
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Sec. 181. REFEREE IN CASE OF NEED. 

The drawer of a bill and any indorser may insert thereon the name 
of a person to whom the holder may resort in case of need, that is to 
say, in case the bill is dishonored by non-acceptance or non-payment. 
Such person is called the referee in case of need. It is in the option 
of the holder to resort to the referee in case of need or not as he may 
see fit. 

ARTICLE II 
ACCEPTANCE 

Sec. 182. ACCEPTANCE— HOW MADE, ET CETERA. 

The acceptance of a bill is the signification by the drawee of his 
assent to the order of the drawer. The acceptance must be in writing 
and signed by the drawee. It must not express that the drawee will 
perform his promise by any other means than the payment of money. 

Sec. 188. HOLDER ENTITLED TO ACCEPTANCE ON FACE 
OF BILL. 

The holder of a bill presenting the same for acceptance may require 
that the acceptance be written on the bill and, if such request is re- 
fused, may treat the bill as dishonored. 

Sec. 184. ACCEPTANCE BY SEPARATE INSTRUMENT. 

Where an acceptance is written on a paper other than the bill itself, 
it does not bind the acceptor except in favor of a person to whom it 
is shown and who, on the faith thereof, receives the bill for value. 

Sec. 185. PROMISE TO ACCEPT— WHEN EQUIVALENT TO 
ACCEPTANCE. 

An "unconditional promise in writing to accept a bill before it is 
drawn is deemed an actual acceptance in favor of every person who 
upon the faith thereof, receives the bill for value. 

Sec. 186. TIME ALLOWED DRAWEE TO ACCEPT. 

The drawee is allowed twenty-four hours after presentment, in 
which to decide whether or not he will accept the bill ; but the accept- 
ance, if given, dates as of the day of presentation. 

Sec. 187. LIABILITY OF DRAWEE RETAINING OR DE- 
STROYING BILL. 

Where a drawee to whom a bill is delivered for acceptance destroys 
the same, or refuses within twenty-four hours after such delivery, or 
within such other period as the holder may allow, to return the bill 
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accepted or non-accepted to the holder, he will be deemed to have 
accepted the same. 

Sec. 158. ACCEPTANCE OF INCOMPLETE BILL: 
A bill may be accepted before it has been signed by the drawer, or 
while otherwise incomplete, or when it is overdue, or after it has been 
dishonored by a previous refusal to accept, or by non-payment. But 
when a bill payable after sight is dishonored by non-acceptance and 
the drawee subsequently accepts it, the holder, in the absence of any 
different agreement, is entitled to have the bill accepted as of the date 
of the first presentment. 

Sec. 189. KINDS OF ACCEPTANCES. 

An acceptance is either general or qualified. A general acceptance 
assents without qualification to the order of the drawer. A qualified 
acceptance in express terms varies the effect of the bill as drawn. 

Sec. 140. WHAT CONSTITUTES A GENERAL ACCEPT- 
ANCE. 

An acceptance to pay at a particular place is a general acceptance, 
unless it expressly states that the bill is to be paid there only and not 
elsewhere. 

Sec 141. QUALIFIED ACCEPTANCE. 

An acceptance is qualified, which is : 

(1) Conditional, that is to say, which makes payment by the ac- 
ceptor dependent on the fulfillment of a condition therein stated; 

(2) Partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn; 

(3) Local, that is to say, an acceptance to pay only at a particular 
place ; 

(4) Qualified as to time ; 

(5) The acceptance of some one or more of the drawees, but not 
of all. 

Sec. 142. RIGHTS OF PARTIES AS TO QUALIFIED AC- 
CEPTANCE. 

The holder may refuse to take a qualified acceptance, and if he does 
not obtain an unqualified acceptance, he may treat the bill as dis- 
honored by non-acceptance. Where a qualified acceptance is taken 
the drawer and indorsers are discharged from liability on the bill, 
unless they have expressly or impliedly authorized the holder to take 
a qualified acceptance, or subsequently assent thereto. When the 
drawer or an indorser receives notice of a qualified acceptance, he 
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must, within a reasonable time, express his dissent to the holder, or 
he will be deemed to have assented thereto. 



ARTICLE III 
PRESENTMENT FOR ACCEPTANCE 

Sec. 14«. WHEN PRESENTMENT FOR ACCEPTANCE MUST 
BE MADE. 
Presentment for acceptance must be made : 

(1) Where the bill is payable after sight, or in any other case, 
where presentment for acceptance is necessary in order to fix the 
maturity of the instrument; or 

(2) Where the bill expressly stipulates that it shall be presented 
for acceptance; or 

(3) Where the bill is drawn payable elsewhere than at the residence 
or place of business of the drawee. 

In no other case is presentment for acceptance necessary in order 
to render any party to the bill liable. 

Sec. 144. WHEN FAILURE TO PRESENT RELEASES 
DRAWER AND INDORSER. 

Except as herein otherwise provided, the holder of a bill which is 
required by the next preceding section to be presented for acceptance 
must either present it for acceptance or negotiate it within a reason- 
able time. If he fails to do so, the drawer and all indorsers are dis- 
charged. 

Sec. 145. PRESENTMENT— HOW MADE. 

Presentment for acceptance must be made by or on behalf of the 
holder at a reasonable hour, on a business day and before the bill is 
overdue, to the drawee or some person authorized to accept or refuse 
acceptance on his behalf; and: 

(1) Where a bill is addressed to two or more drawees, who are not 
partners, presentment must be made to them all, unless one has 
authority to accept or refuse acceptance for all, in which case present- 
ment may be made to him only ; 

(2) Where the drawee is dead, presentment may be made to his 
personal representative; 

(3) Where the drawee has been adjudged a bankrupt or an in- 
solvent or has made an assignment for the benefit of creditors, present- 
ment may be made to him or to his trustee or assignee. 

Sec. 146. ON WHAT DAYS PRESENTMENT MAY BE MADE. 
A bill may be presented for acceptance on any day on which nego- 
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tiable instruments may be presented for payment under the proyisions 
of sections 72 and 85 of this act. When Saturday is not otherwise a 
holiday, presentment for acceptance may be made before twelve 
o'clock, noon, on that day. 

Sec. 147. PRESENTMENT WHERE TIME IS INSUFFI- 
CIENT. 

Where the holder of a bill drawn payable elsewhere than at the 
place of business or the residence of the drawee has not time with the 
exercise of reasonable diligence to present the bill for acceptance 
before presenting it for payment on the day that it faUs due, the 
delay caused by presenting the bill for acceptance before presenting 
it for payment is excused and does not discharge the drawers and 
indorsers. 

Sec. 148. WHERE PRESENTMENT IS EXCUSED. 
Presentment for acceptance is excused and a bill may be treated 
as dishonored by non-acceptance, in either of the following cases : 

(1) Where the drawee is dead, or has absconded, or is a fictitious 
person or a person not having capacity to contraxst by bill ; 

(2) Where, after the exercise of reasonable diligence, presentment 
cannot be made; 

(3) Where, although presentment has been irregular, acceptance 
has been refused on some other ground. 

Se€. 149. WHEN DISHONORED BY NON-ACCEPTANCE. 
A bill is dishonored by non-acceptance : 

(1) When it is duly presented for acceptance and such an accept- 
ance as is prescribed by this act is refused or cannot be obtained ; or 

(2) When presentment for acceptance is excused and the bill is not 
accepted. 

Sec. 150. DUTY OF HOLDER WHERE BILL NOT AC- 
CEPTED. 

Where a bill is duly presented for acceptance and is not accepted 
within the prescribed time, the person presenting it must treat the 
bill as dishonored by non-acceptance or he loses the right of recourse 
against the drawer and indorsers. 

Sec. 151. RIGHTS OF HOLDER WHERE BILL NOT AC- 
CEPTED. 

When a bill is dishonored by non-acceptance, an immediate right 
of recourse against the drawers and indorsers accrues to the holder 
and no presentment for payment is necessary. 
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ARTICLE IV 
PROTEST 

Sec. 152. IN WHAT CASES PROTEST NECESSARY. 

Where a foreign bill appearing on its face to be such is dishonored 
by non-acceptance, it mnst be duly protested for non-acceptance, and 
where such a bill which has not previously been dishonored by non- 
acceptance is dishonored by non-payment, it must be duly protested 
for non-payment. If it is not so protested, the drawer and indorsers 
are discharged. Where a bill does not appear on its face to be a 
foreign bill, protest thereof in case of dishonor is unnecessary. 

Sec. 158. PROTEST— HOW MADE. 

The protest must be annexed to the bill, or must contain a copy 
thereof and must be under the hand and seal of the notary making it, 
and must specify : 

(1) The time and place of presentment; 

(2) The fact that presentment was made and the manner thereof; 

(3) The cause or reason for protesting the bill; 

(4) The demand made and the answer given, if any, or the fact 
that the drawee or acceptor could not be found. 

Sec. 164. PROTEST— BY WHOM MADE. 
Protest may be made by: 

(1) A notary public ; or 

(2) By any respectable resident of the place where the bill is dis- 
honored, in the presence of two or more credible witnesses. 

Sec. 166. PROTEST— WHEN TO BE MADE. 

When a bill is protested, such protest must be made on the day of 
its dishonor, unless delay is excused as herein provided. When a bill 
has been duly noted, the protest may be subsequently extended as of 
the date of the noting. 

Sec. 166. PROTEST— WHERE MADE. 

A bill must be protested at the place where it is dishonored, except 
that when a bill drawn payable at the place of business, or residence 
of some person other than the drawee, has been dishonored by non- 
acceptance, it must be protested for non-payment at the place where 
it is expressed to be payable, and no further presentment for payment 
to, or demand on, the drawee is necessary. 

Sec. 167. PROTEST BOTH FOR NON-ACCEPTANCE AND 
NON-PAYMENT. 
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A bill which has been protested for non-acceptance may be subse- 
quently protested for non-payment. 

Sbc. 158. PROTEST BEFORE MATURITY WHERE AC- 
CEPTOR INSOLVENT. 

Where the acceptor has been adjudged a bankrupt or an insolvent, 
or has made an assignment for the benefit of creditors, before the bill 
matures, the holder may cause the bill to be protested for better 
security against the drawer and indorsers. 

Sbc. 169. WHEN PROTEST DISPENSED WITH. 

Protest is dispensed with by any circumstances which would dis- 
pense with notice of dishonor. Delay in noting or protesting is ex- 
cused when delay is caused by circumstances beyond the control of 
the holder and not imputable to his default, misconduct or negligence. 
When the cause of delay ceases to operate, the bill must be noted or 
protested with reasonable diligence. 

Sec. 160. PROTEST WHERE BILL IS LOST, ET CETERA. 

When a bill is lost or destroyed or is wrongly detained from the 
person enti|;led to hold it, protest may be made on a copy or written 
particulars thereof. 

ARTICLE V 
ACCEPTANCE FOR HONOR 

Sec. 161. WHEN BILL MAY BE ACCEPTED FOR HONOR. 

Where a bill of exchange has been protested for dishonor by non- 
acceptanoe or protested for better security, and is not overdue, any 
person not being a party already liable thereon may, with the consent 
of the holder, intervene and accept the bill supra protest for the honor 
of any party liable thereon, or for the honor of the person for whose 
account the bill is drawn. The acceptance for honor may be for 
part only of the sum for which the bill is drawn ; and where there has 
been an acceptance for honor for one party, there may be a further 
acceptance by a different person for the honor of another party. 

Sec. 162. ACCEPTANCE FOR HONOR— HOW MADE. 

An acceptance for honor supra protest must be in writing, and indi- 
cate that it is an acceptance for honor, and must be signed by the 
acceptor for honor. 

Sec. 168. WHEN DEEMED TO BE AN ACCEPTANCE FOR 
HONOR OF THE DRAWER. 

Where an acceptance for honor does not expressly state for whose 
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honor it is made, it is deemed to be an acceptance for the honor of the 
drawer. 

Sec. 164. LIABILITY OF THE ACCEPTOR FOR HONOR. 
The acceptor for honor is liable to the holder and to all parties to 
the bill subsequent to the party for whose honor he has accepted. 

Skc. 165. AGREEMENT OF ACCEPTOR FOR HONOR. 

The acceptor for honor, by such acceptance engages that he will on 
due presentment pay the bill according to the terms of his acceptance, 
provided it shall not have been paid by the drawee, and provided 
also, that it shall have been duly presented for payment and protested 
for non-payment and notice of dishonor given to him. 

Sec. 166. MATURITY OF BILL PAYABLE AFTER SIGHT- 
ACCEPTED FOR HONOR. 

Where a bill payable after sight is accepted for honor, its maturity 
is calculated from the date of the noting for non-acceptance and not 
from the date of the acceptance for honor. 

Sec. 167. PROTEST OF BILL ACCEPTED FOR HONOR, ET 
CETERA. 

Where a dishonored bill has been accepted for honor supra protest 
or contains a reference in case of need, it must be protested for non- 
payment before it is presented for payment to the acceptor for honor 
or referee in case of need. 

Sec. 168. PRESENTMENT FOR PAYMENT TO ACCEPTOR 
FOR HONOR— HOW MADE. 

Presentment for payment to the acceptor for honor must be made 
as follows : 

(1) If it is to be presented in the place where the protest for non- 
payment was made, it must be presented not later than the day fol- 
lowing its maturity ; 

(2) If it is to be presented in some other place than the place where 
it was protested, then it must be forwarded within the time specified 
in section 104. 

Sec. 169. WHEN DELAY IN MAKING PRESENTMENT IS 
EXCUSED. 

The provisions of section 81 apply where there is delay in making 
presentment to the acceptor for honor or referee in case of need. 

Sec 170. DISHONOR OF BILL BY ACCEPTOR FOR HONOR. 

When the bill is dishonored by the acceptor for honor it must be 
protested for non-payment by him. 
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ARTICLE VI 
PAYMENT FOR HONOR 

Sec. 171. WHO MAY MAKE PAYMENT FOR HONOR. 

Where a bill has been protested for non-payment, any person may 
intervene and pay it supra protest for the honor of any person liable 
thereon or for the honor of the person for whose account it was drawn. 

Sec. 172. PAYMENT FOR HONOR— HOW MADE. 

The payment for honor supra protest in order to operate as such 
and not as a mere voluntary payment must be attested by a notarial 
act of honor which may be appended to the protest or form an exten- 
sion to it. 

Sec. 17«. DECLARATION BEFORE PAYMENT FOR HONOR. 

The notarial act of honor must be founded on a declaration made by 
the payer for honor or by his agent in that behalf declaring his inten- 
tion to pay the bill for honor and for whose honor he pays. 

Sec 174. PREFERENCE OF PARTIES OFFERING TO PAY 
FOR HONOR. 

Where two or more persons offer to pay a bill for the honor of 
different parties, the person whose payment will discharge most par- 
ties to the bill is to be given the preference. 

Sec 175. EFFECT ON SUBSEQUENT PARTIES WHERE 
BILL IS PAID FOR HONOR. 

Where a bill has been paid for honor, all parties subsequent to the 
party for whose honor it is paid are discharged, but the payer for 
honor is subrogated for, and succeeds to, both the rights and duties 
of the holder as regards the party for whose honor he pays and all 
parties liable to the latter. 

Sec 176. WHERE HOLDER REFUSES TO RECEIVE PAY- 
MENT SUPRA PROTEST. 

Where the holder of a bill refuses to receive payment supra protest, 
he loses his right of recourse against any party who would have been 
discharged by such payment. 

Sec 177. RIGHTS OF PAYER FOR HONOR. 

The payer for honor, on paying to the holder the amount of the bill 
and the notarial expenses incidental to its dishonor, is entitled to re- 
ceive both the bill itself and the protest. 
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ARTICLE VII 
BILLS IN A SET 

Sec. 178. BILLS IN SETS CONSTITUTE ONE BILL. 

Where a bill is drawn in a set, each part of the set being numbered 
and containing a reference to the other parts, the whole of the parts 
constitutes one bill. 

Sec. 179. RIGHT OF HOLDERS WHERE DIFFERENT 
PARTS ARE NEGOTIATED. 

Where two or more parts of a set are negotiated to different holders 
in due course, the holder whose title first accrues is as between such 
holders the true owner of the bill. But nothing in this section affects 
the rights of a person who in due course accepts or pays the part first 
presented to him. 

Sec. 180. LIABILITY OF HOLDER WHO INDORSES TWO 
OR MORE PARTS OF A SET TO DIFFERENT PERSONS. 

Where the holder of a set indorses two or more parts to different 
persons he is liable on every such part, and every indorser subsequent 
to him is liable on the part he has himself indorsed, as if such parts 
were separate bills. 

Sec. 181. ACCEPTANCE OF BILLS DRAWN IN SETS. 

The acceptance may be written on any part and it must be written 
on one part only. If the drawee accepts more than one part, and such 
accepted parts are negotiated to different holders in due course, he 
is liable on every such part as if it were a separate bill. 

Sec. 182. PAYMENT BY ACCEPTOR OF BILLS DRAWN IN 
SETS. 

When the acceptor of a bill drawn in a set pays it without requiring 
the part bearing his acceptance to be delivered up to him, and that 
part at maturity is outstanding in the hands of a holder in due course, 
he is liable to the holder thereon. 

Sec. 188. EFFECT OF DISCHARGING ONE OF A SET. . 

Except as herein otherwise provided where any one part of a bill 
drawn in a set is discharged by payment or otherwise the whole bill 
is discharged. 

TITLE III 
PROMISSORY NOTES AND CHECKS 

ARTICLE I 

Sec. 184. PROMISSORY NOTE DEFINED. 

A negotiable promissory note within the meaning of this act is an 
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unconditional promise in writing made by one person to another 
signed by the maker engaging to pay on demand, or at a fixed or 
determinable future time, a sum certain in money to order or to 
bearer. Where a note is drawn to the maker's own order, it is not 
complete until indorsed by him. 

Sec. 185. CHECK DEFINED. 

A check is a bill of exchange drawn on a bank payable on demand. 
Except as herein otherwise provided, the provisions of this act appli- 
cable to a bill of exchange payable on demand apply to a check. 

Skc. 186. WITHIN WHAT TIME A CHECK MUST BE PRE- 
SENTED. 

A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon 
to the extent of the loss caused by the delay. 

Skc. 187. CERTIFICATION OF CHECK— EFFECT OF. 
Where a check is certified by the bank on which it is drawn, the 
certification is equivalent to an acceptance. 

Sec. 188. EFFECT WHERE THE HOLDER OF CHECK PRO- 
CURES IT TO BE CERTIFIED. 

Where the holder of a check procures it to be accepted or certified 
the drawer and all indorsers are discharged from liability thereon. 

Sec. 189. WHEN CHECK OPERATES AS AN ASSIGN- 
MENT. 

A check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer with the bank, and the bank is 
not liable to the holder, unless and until it accepts or certifies the 
check. 



TITLE IV 
GENERAL PROVISIONS 

ARTICLE I 

Sec 190. SHORT TITLE. 

This act may be cited as the Uniform Negotiable Instruments Act.^ 

Sec. 191. DEFINITIONS AND MEANING OF TERMS. 
In this act, unless the context otherwise requires : 

1 Sec. 190 as originaUy drafted reads * * This Act shaU be known as the Nego- 
tiable Instruments Law." 



(( 
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** Acceptance" means an acceptance completed by delivery or noti- 
fication. 
' ** Action*' includes counter-claim and set-off. 

''Bank" includes any person or association of persons carrying on 
the business of banking, whether incorporated or not. 

''Bearer" means the person in possession of a bill or note which is 
payable to bearer. 

"Bill" means bill of exchange, and "note" means negotiable prom- 
issory note. 

"Delivery" means transfer of possession, actual or constructive, 
from one person to another. 

"Holder" means the payee or indorsee of a bill or note, who is in 
possession of it, or the bearer thereof. 

Indorsement" means an indorsement completed by delivery. 
Instrument" means negotiable instrument. 

Issue" means the first delivery of the instrument, complete in 
form, to a person who takes it as a holder. 

"Person" includes a body of persons, whether incorporated or not. 

"Value" means valuable consideration. 

"Written" includes printed, and "writing" includes print. 

Sec. 192. PERSON PRIMARILY LIABLE ON INSTRUMENT. 

The person "primarily" liable on an instrument is the person who 
by the terms of the instrument is absolutely required to pay the same. 
All other parties are "secondarily" liable. 

Sec. 198. REASONABLE TIME, WHAT CONSTITUTES. 

In determining what is a "reasonable time" or an "unreasonable 
time," regard is to be had to the nature of the instrument, the usage 
of trade or business (if any) with respect to such instruments, and 
the facts of the particular case. 

Sec. 194. TIME, HOW COMPUTED— WHEN LAST DAY 
FALLS ON HOLIDAY. 

Where the day, or the last day, for doing any act herein required or 
permitted to be done falls on Sunday or on a holiday, the act may 
be done on the next succeeding secular or business day. 

Sec. 195. APPLICATION OF ACT. 

The provisions of this act do not apply to negotiable instruments 
made and delivered prior to the [taking effect] * hereof. 

sSec. 195 as originally drafted uses the word ''passage." 
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Sec. 196. CASES NOT PROVIDED FOR IN ACT. 
In any case not provided for in this act the rules of law and equity 
including the law merchant shall govern.* 

Sec. 197. REPEALS. 

All acts and parts of acts inconsistent with this art are hereby 
repealed.* 

Sec. 198. TIME WHEN ACT TAKES EFFECT. 
The [act] ' shall take effect on 

s See. 196 as origmallj drafted reads ' ' In any ease not provided for in this 
Act the rules of the law merchant shall govern." 

4 Sec 197 as originaUj drafted reads "Of the laws enumerated in the schedule 
hereto annexed that portion specified in the last column is repealed. ' ' 

B Sec. 198 as originally drafted uses the word "chapter." 



B. THE BILLS OF EXCHANGE ACT, 1882 

45 & 46 VICT. CH. 61 

PART I 
PRELIMINARY 

Sec. 1. SHORT TITLE. 

This act may be cited as the Bills of Exchange Act, 1882. 

Sec. 2. INTERPRETATION OF TERMS. 

In this Act, unless the context otherwise requires : 

'^ Acceptance" means an acceptance completed by delivery or noti- 
fication. 

''Action" includes counter claim and set o£F. 

''Banker" includes a body of persons, whether incorporated or not, 
who carry on the business of banking. 

"Bankrupt" includes any person whose estate is vested in a trustee 
or assignee under the law for the time being in force relating to 
bankruptcy. 

"Bearer" means the person in possession of a bill or note which 
is payable to bearer. 

Bill" means bill of exchange, and "note" means promissory note. 
Delivery" means transfer of possession, actual or constructive, 
from one person to another. 

"Holder" means the payee or indorsee of a bill or note who is in 
possession of it, or the bearer thereof. 

"Indorsement" means an indorsement completed by delivery. 

"Issue" means the first delivery of a bill or note, completed in form, 
to a person who takes it as a holder. 

"Person" includes a body of persons, whether incorporated or not. 

"Value" means valuable consideration. 

"Written" includes printed, and "writing" includes print. 

PART II 

BILLS OF EXCHANGE 

FORM AND INTERPRETATION 

Sec. «. BILL OF EXCHANGE DEFINED. 

(1) A bill of exchange is an unconditional order in writing, ad- 
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dressed by one person to another, signed by the person giving it, 
requiring the person to whom it is addressed to pay on demand or 
at a fixed or determinable future time a sum certain in money to or 
to the order of a specified person, or to bearer. 

(2) An instrument which does not comply with these conditions, 
or which orders any act to be done in addition to the payment of 
money, is not a bill of exchange. 

(3) An order to pay out of a particular fund is not unconditional 
within the meaning of this section; but an unqualified order to pay, 
coupled with (a) an indication of a particular fund out of which the 
drawee is to re-imburse himself or a particular account to be debited 
with the amount, or (b) a statement of the transaction which gives 
rise to the bill, is unconditional. 

(4) A bill is not invalid by reason : 

(a) That it is not dated; 

(6) That it does not specify the value given, or that any value 

has been given therefor ; 
(c) That it does not specify the place where it is drawn or 

the plaee where it is payable. 

Sec. 4. INLAND AND FOREIGN BILLS. 

(1) An inland bill is a bill which is or on the face of it purports to 
be (a) both drawn and payable within the British Islands, or 
(6) drawn within the British Islands upon some person resident 
therein. Any other bill is a foreign bill. 

For the purposes of this act '^ British Islands" mean any part of 
the United Kingdom of Great Britain and Ireland, the Islands of 
Man, Guernsey, Jersey, Aldemey, and Sark, and the islands adjacent 
to any of them being part of the dominions of Her Majesty. 

(2) Unless the contrary appear on the face of the bill the holder 
may treat it as an inland bill. 

Skc. 5. EFFECT WHERE DIFFERENT PARTIES TO BILL 
ARE THE SAME PERSON. 

(1) A bill may be drawn payable to, or to the order of, the drawer; 
or it may be drawn payable to, or to the order of, the drawee. 

(2) Where in a bill drawer and drawee are the same person, or 
where the drawee is a fictitious person or a person not having capacity 
to contract, the holder may treat the instrument, at his option, either 
as a bill of exchange or as a promissory note. 

Skc. 6. ADDRESS TO DRAWEE. 

(1) The drawee must be named or otherwise indicated in a bill 
with reasonable certainty. 
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(2) A bill may be addressed to two or more drawees whether they 
are partners or not, but an order addressed to two drawees in the 
alternative or two or more drawees in succession is not a bill of ex- 
change. 

Sec. 7. CERTAINTY REQUIRED AS TO PAYEE. 

(1) Where a bill is not payable to bearer, the payee must be named 
or otherwise indicated therein. with reasonable certainty. 

(2) A bill may be made payable to two or more payees jointly, or 
it may be made payable in the alternative to one of two, or one or 
some of several payees. A bill may also be made payable to the 
holder of an office for the time being. 

(3) Where the payee is a fictitious or non-existing person the bill 
may be treated as payable to bearer. 

Sec. 8. WHAT BILLS ARE NEGOTIABLE. 

(1) ^V^en a bill contains words prohibiting transfer, or indicating 
an intention that it should not be transferable, it is valid as between 
the parties thereto, but is not negotiable. 

(2) A negotiable bill may be payable either to order or to bearer. 

(3) A bill is payable to bearer which is expressed to be so payable, 
or on which the only or last indorsement is an indorsement in blank. 

(4) A bill is payable to order which is expressed to be so payable, 
or which is expressed to be payable to a particular person, and does 
not contain words prohibiting transfer or indicating an intention 
that it should not be transferable. 

(5) Where a bill, either originally or by indorsement, is expressed 
to be payable to the order of a specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

Sec. 9. SUM PAYABLE. 

(1) The sum payable by a bill is a sum certain within the meaning 
of this Act, although it is required to be paid : 

(a) With interest. 

(b) By stated instalments. 

(c) By stated instalments, with a provision that upon de- 

fault in payment of any instalment the whole shall 
become due. 

(d) According to an indicated rate of exchange or according 

to a rate of exchange to be ascertained as directed by 
the bill. 

(2) Where the sum payable is expressed in words and also in 
figures, and there is a discrepancy between the two, the sum denoted 
by the words is the amount payable. 
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(3) Where a bill is expressed to be payable with interest, unless 
the instroment otherwise provides, interest runs from the date of the 
bill, and if the bill is undated from the issue thereof. 

Sbc. 10. BILL PAYABLE ON DEMAND. 

(1) A bill is payable on demand: 

(a) Which is expressed to be payable on demand, or at sight, 

or on presentation ; or 
(6) In which no time for payment is expressed. 

(2) Where a bill is accepted or indorsed when it is overdue, it 
shaU, as regards the acceptor who so accepts, or anyindorser who so 
indorses it, be deemed a bill payable on demand. 

Sec. 11. BILL PAYABLE AT A FUTURE TIME. 
A bill is payable at a determinable future time within the meaning 
of this Act which is expressed to be payable : * 

(1) At a fixed period after date or sight. 

(2) On or at a fixed period after the occurrence of a specified event 
which is certain to happen, though the time of happening may be 
uncertain. 

An instrument expressed to be payable on a contingency is not a 
bill, and the happening of the event does not cure the defect. 

Sec. 12. OMISSION OF DATE IN BILL PAYABLE AFTER 
DATE. 

Where a biU expressed to be payable at a fixed period after date is 
issued undated, or where the acceptance of a bill payable at a fixed 
period after sight is undated, any holder may insert therein the true 
date of issue or acceptance, and the bill shall be payable accordingly. 

Provided that (1) where the holder in good faith and by mistake 
inserts a wrong date, and (2) in every case where a wrong date is 
inserted, if the bill subsequently comes into the hands of a holder in 
due course the bill shall not be avoided thereby, but shall operate and 
be payable as if the date so inserted had been the true date. 

Sec. 18. ANTE-DATING AND POST-DATING. 

(1) Where a bill or an acceptance or any indorsement on a bill is 
dated, the date shall, unless the contrary be proved, be deemed to be 
the true date of the drawing, acceptance, or indorsement, as the case 
may be. 

(2) A bill is not invalid by reason only that it is ante-dated or 
post-dated, or that it bears date on a Sunday. 
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Sec. 14. COMPUTATION OF TIME OF PAYMENT. 
Where a bill is not payable on demand the day on which it falls due 
is determined as follows : 

(1) Three days, called days of grace, are, in every case where the 
bill itself does not otherwise provide, added to the time of payment 
as fixed by the bill, and the bill is due and payable on the last day 
of grace : 

Provided that: 

(a) When the last day of grace falls on Sunday, Christmas 
Day, Oood Friday, or a day appointed by Royal procla- 
mation as a public fast or thanksgiving day, the bill is, 
except in the case hereinafter provided for, due and 
payable on the preceding business day ; 

(6) When the last day of grace is a bank holiday (other than 
Christmas day or Gk)od Friday) under the Bank Holi- 
days Act, 1871,* and acts amending or extending it, or 
when the last day of grace is a Sunday and the second 
day of grace is a bank holiday, the bill is due and pay- 
able on the succeeding business day. 

(2) Where a bill is payable at a fixed period after date, after sight, 
or after the happening of a specified event, the time of payment is 
determined by excluding the day from which the time is to begin to 
run and by including the day of payment. 

(3) Where a bill is payable at a fixed period after sight, the time 
begins to run from the date of the acceptance if the bill be accepted, 
and from the date of noting or protest if the bill be noted or protested 
for non-acceptance or for non-delivery. 

(4) The term ''month" in a bill means calendar month. 

Sec. 16. CASE OF NEED. 

The drawer of a bill and any indorser may insert therein the name 
of a person to whom the holder may resort in case of need, that is to 
say, in case the bill is dishonoured by non-acceptance or non-payment. 
Such person is called the referee in case of need. It is in the option 
of the holder to resort to the referee in case of need or not as he may 
think fit. 

Sec. 16. OPTIONAL STIPULATIONS BY DRAWER OR IN- 
DORSER. 

The drawer of a bill, and any indorser, may insert therein an ex- 
press stipulation : 

• 34 & 35 Vict, ch, 17. 
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(1) Negativing or limiting his own liability to the holder; 

(2) Waiving as regards himself some or all of the holder's duties. 

Sec. 17. DEFINITION AND REQUISITES OF ACCEPT- 
ANCE. 

(1) The acceptance of a bill is the signification by the drawee of 
his assent to the order of the drawer. 

(2) An acceptance is invalid unless it complies with the following 
conditions, namely: 

(a) It must be written on the bill and be signed by the drawee. 

The mere signature of the drawee without additional 

words is sufficient. 
(h) It must not express that the drawee will perform his 

promise by any other means than the payment of 

money. 

Sec. 18. TIME FOR ACCEPTANCE. 
A bill may be accepted : 

(1) Before it has been signed by the drawer, or while otherwise 
incomplete ; 

(2) When it is overdue, or after it has been dishonoured by a 
previous refusal to accept, or by non-payment; 

(3) When a bill payable after sight is dishonoured by non-accept- 
ance, and the drawee subsequently accepts it, the holder, in the ab- 
sence of any different agreement, is entitled to have the bill accepted 
as of the date of first presentment to the drawee for acceptance. 

Sec. 19. GENERAL AND QUALIFIED ACCEPTANCES. 

(1) An acceptance is either (a) general or (6) qualified. 

(2) A general acceptance assents without qualification to the order 
of the drawer. A qualified acceptance in express terms varies the 
effect of the bill as drawn. 

In particular an acceptance is qualified which is: 

(a) conditional, that is to say, which makes payment by the 
acceptor dependent on the fulfilment of a condition 
therein stated; . 

(6) partial, that is to say, an acceptance to pay part only of 
the amount for which the bill is drawn ; 

(c) local, that is to say, an acceptance to pay only at a par- 
ticular specified place ; 
An acceptance to pay at a particular place is a general 
acceptance, unless it expressly states that the^bill is to 
be paid there only and not elsewhere ; 
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(d) qualified aB to time; 

(e) the acceptance of some one or more of the drawees, but 

not of all. 

Sec. 20. INCHOATE INSTRUMENTS. 

(1) Where a simple si^ature on a blank stamped paper is delivered 
by the signer in order that it may be converted into a bill, it operates 

* as a prima facie authority to fill it up as a complete bill for any 
amount the stamp will cover, using the signature for that of the 
drawer, or the acceptor, or an indorser; and, in like manner, when a 
bill is wanting in any material particular, the person in possession of 
it has a prima facie authority to fill up the omission in any way he 
thinks fit. 

(2) In order that any such instrument when completed may be 
enforceable against any person who became a party thereto prior to 
its completion, it must be filled up within a reasonable time, and 
strictly in accordance with the authority given. Reasonable time for 
this purpose is a question of fact. 

Provided that if any such instrument after completion is negotiated 
to a holder in due course it shall be valid and effectual for all purposes 
in his hands, and he may enforce it as if it had been filled up within 
a reasonable time and strictly in accordance with the authority given. 

Sec. 21. DELIVERY. 

(1) Every contract on a bill, whether it be the drawer's, the ac- 
ceptor's^ or an indorser 's, is incomplete and revocable, until delivery 
of the instrument in order to give effect thereto. 

Provided that where an acceptance is written on a bill, and the 
drawee gives notice to or according to the directions of the person 
entitled to the bill that he has accepted it, the acceptance then becomes 
complete^and irrevocable. 

(2) As between immediate parties, and as regards a remote party 
other than a holder in due course, the delivery : 

(a) in order to be effectual must be made either by or under 

the authority of the party drawing, accepting, or in- 
dorsing, as the case may be ; 

(b) may be shown to have been conditional or for a special 

purpose only, and not for the purpose of transferring 

the property in the bill. 
But if the bill be in the hands of a holder in due course a valid 
delivery of the bill by all parties prior to him so as to make them liable 
to him is conclusively presumed. 

(3) Where a bill is no longer in the possession of a party who has 
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signed it as drawer, acceptor, or indorser, a valid and unconditional 
delivery by him is presumed until the contrary is proved. 

CAPACITY AND AUTHORITY OF PARTIES 

Sec. 22. CAPACITY OF PARTIES. 

(1) Capacity to incur liability as a party to a bill is co-extensive 
with capacity to contract. 

Provided that nothing in this section shall enable a corporation to 
make itself liable as drawer, acceptor, or indorser of a bill unless it is 
competent to it so to do under the law for the time being in force relat- 
ing to corporations. 

(2) Where a bill is drawn or indorsed by an infant, minor, or cor- 
poration having no capacity or power to incur liability on a bill, the 
drawing or indorsement entitles the holder to receive payment of the 
bill, and. to enforce it against any other party thereto. 

Sec. 28. SIGNATURE ESSENTIAL TO LIABILITY. 
No person is liable as drawer, indorser, or acceptor of a bill who has 
not signed it as such ; 
Provided that : 

(1) Where a person signs a bill in a trade or assumed name, he is 
liable thereon as if he had signed it in his own name ; 

(2) The signature of the name of a firm is equivalent to the signa- 
ture by the person so signing of the names of all persons liable as part- 
ners in that firm. 

Sec. 24. FORGED OR UNAUTHORIZED SIGNATURE. 

Subject to the provisions of this Act, where a signature on a bill is 
forged or placed thereon without the authority of the person whose 
signature it purports to be, the forged or unauthorized signature is 
wholly inoperative, and no right to retain the bill or to give a discharge 
therefor or to enforce payment thereof against any party thereto can 
be acquired through or under that signature, unless the party against 
whom it is sought to retain or enforce payment of the bill is precluded 
from setting up the forgery or want of authority. 

Provided that nothing in this section shall effect the ratification of 
an unauthorized signature not amounting to a forgery. 

Sec. 26. PROCURATION SIGNATURES. 

A signature by procuration operates as notice that the agent has but 
a limited authority to sign, and the principal is only bound by such 
signature if the agent in so signing was acting within the actual limits 
of his authority. 
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Sec. 26. PERSON SIGNING AS AGENT OR IN REPRE- 
SENTATIVE CAPACITY. 

(1) Where a person signs a bill as drawer, indorser, or acceptor, 
and adds words to his signature, indicating that he signs for or on 
behalf of a principal, or in a representative character, he is not person- 
ally liable thereon; but the mere addition to his signature of words 
describing him as an agent, or as filling ^ representative character, 
does not exempt him from personal liability. 

(2) In determining whether a signature on a bill is that of the prin- 
cipal or that of the agent by whose hand it is written, the construction 
most favourable to the validity of the instrument shall be adopted. 

THE CONSIDERATION FOR A BILL 

Sec. 27. VALUE AND HOLDER FOR VALUE. 

(1) Valuable consideration for a bill may be constituted by: 

(a) Any consideration sufficient to support a simple contract; 

(6) An antecedent debt or liability. Such a debt or liability 
is deemed valuable consideration whether the bill is 
payable on demand or at a future time. 

(2) Where value has at any time been given for a bill the holder is 
deemed to be a holder for value as regards the acceptor and all parties 
to the bill who became parties prior to such time. 

(3) Where the holder of a bill has a lien on it arising either from 
contract or by implication of law, he is deemed to be a holder for value 
to the extent of the sum for which he has a lien. 

Sec. 28. ACCOMMODATION BILL OR PARTY. 

(1) An accommodation party to a bill is a person who has signed a 
bill as drawer, acceptor, or indorser, without receiving value therefor, 
and for the purpose of lending his name to some other person. 

(2) An accommodation party is liable on the bill to a holder for 
value ; and it is immaterial whether, when such holder took the bill, he 
knew such party to be an accommodation party or not. 

Sec. 29. HOLDER IN DUE COURSE. 

(1) A holder in due course is a holder who has taken a bill, complete 
and regular on the face of it, under the following conditions : namely, 
(a) That he became the holder of it before it was overdue, 
and without notice that it had been previously dis- 
honoured, if such was the fact ; 
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(6) That he took the bill in good faith and for value, and that 
at the time the bill was negotiated to him he had no 
notice of any defect in the title of the person who nego- 
tiated it. 

(2) In particular the title of a person who negotiates a bill is 
defective within the meaning of this Act when he obtained the bill, or 
the acceptance thereof, by fraud, duress, or force and fear, or other 
unlawful means, or for an illegal consideration, or when he negotiates 
it in breach of faith, or under such circumstances as amount to a fraud. 

(3) A holder (whether for value or not), who derives his title to a 
bill through a holder in due course, and who is not himself a party to 
any fraud or illegality affecting it, has all the rights of that holder in 
due course as regards the acceptor and all parties to the bill prior to 
that holder. 

Sec. 80. PRESUMPTION OF VALUE AND GOOD FAITH. 

(1) Every party whose signature appears on a bill is prima facie 
deemed to have become a party thereto for value. 

(2) Every holder of a bill is prima facie deemed to be a holder in 
due course ; but if in an action on a bill it is admitted or proved that 
the acceptance, issue, or subsequent negotiation of the bill is affected 
with fraud, duress, or force and fear, or illegality, the burden of proof 
is shifted, unless and until the holder proves that, subsequent to the 
alleged fraud or illegality, value has in good faith been given for the 
bill. 

NEGOTIATION OF BILLS 

Sec. 81. NEGOTIATION OF BILL. 

(1) A bill is negotiated when it is transferred from one person to 
another in such a manner as to constitute the transferee the holder of 
the bill. 

(2) A bill payable to bearer is negotiated by delivery. 

(3) A bill payable to order is negotiated by the indorsement of the 
holder completed by delivery. 

(4) Where the holder of a bill payable to his order transfers it for 
value without indorsing it, the transfer gives the transferee such title 
as the transferor had in the bill, and the transferee in addition ac- 
quires the right to have the indorsement of the transferor. 

(5) Where any person is under obligation to indorse a bill in a rep- 
resentative capacity, he may indorse the bill in such terms as to nega- 
tive personal liability. 
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Sec. 82. REQUISITES OF A VALID INDORSEMENT. 
An indorsement in order to operate as a negotiation must comply 
with the following conditions : namely, 

(1) It must be written on the bill itself and be signed by the in- 
dorser. The simple signature of the indorser on the bill, without 
additional words, is sufficient. 

An indorsement written on an allonge, or on a "copy" of a bill 
issued or negotiated in a country where ''copies" are recognized, is 
deemed to be written on the bill itself. 

(2) It must be an indorsement of the entire bill. A partial indorse- 
ment, that is to say, an indorsement which purports to transfer to the 
indorsee a part only of the amount payable, or which purports to trans- 
fer the bill to two or more indorsees severally does not operate as a ne- 
gotiation of the bill. 

(3) Where a bill is payable to the order of two or more payees or 
indorsees who are not partners all must indorse, unless the one indors- 
ing has authority to indorse for the others. 

(4) Where, in a bill payable to order, the payee or indorsee is 
wrongly designated, or his name is mis-spelt, he may indorse the bill 
as therein described, adding, if he thinks fit, his proper signature. 

(5) Where there are two or more indorsements on a bill, each in- 
dorsement is deemed to have been made in the order in which it appears 
on the bill, until the contrary is proved. 

(6) An indorsement may be made in blank or special. It may also 
contain terms making it restrictive. 

Sec. 38. CONDITIONAL INDORSEMENT. 

Where a bill purports to be indorsed conditionally the condition 
may be disregarded by the payer, and payment to the indorsee is valid 
whether the condition has been fulfilled or not. 

Sec. 84. INDORSEMENT IN BLANK AND SPECIAL IN- 
DORSEMENT. 

(1) An indorsement in blank specifies no indorsee, and a bill so in- 
dorsed becomes payable to bearer. 

(2) A special indorsement specifies the person to whom, or to whose 
order, the bill is to be payable. 

(3) The provisions of this Act relating to a payee apply with the 
necessary modifications to an indorsee under a special indorsement. 

(4) When a bill has been indorsed in blank, any holder may convert 
the blank indorsement into a special indorsement by writing above the 
indorser 's signature a direction to pay the bill to or to the order of 
himself or some other person. 
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Sec. 85. RESTRICTIVE INDORSEMENT. 

(1) An indorsement is restrictive which prohibits the further nego- 
tiation of the bill or which expresses that it is a mere authority to deal 
with the bill as thereby directed and not a transfer of the ownership 
thereof, as, for example, if a bill be indorsed '*Pay D only," or **Pay 
D for the account of X, ' ' or * ' Pay D or order for collection. * ' 

(2) A restrictive indorsement gives the indorsee the right to receive 
payment of the bill and to sue any party thereto that his indorser 
could have sued, but gives him no power to transfer his rights as 
indorsee unless it expressly authorize him to do so. 

(3) Where a restrictive indorsement authorizes further transfer, 
all subsequent indorsees take the bill with the same rights and subject 
to the same liabilities as the first indorsee under the restrictive indorse- 
ment. 

Sec. 86. NEGOTIATION OF OVERDUE OR DISHONOURED 
BILL. 

(1) Where a bill is negotiable in its origin it continues to be negotia- 
ble until it has been (a) restrictively indorsed or (b) discharged by 
payment or otherwise. 

(2) Where an overdue bill is negotiated, it can only be negotiated 
subject to any defect of title affecting it at its maturity, and thence- 
forward no person who takes it can acquire or give a better title than 
that which the person from whom he took it had. 

(3) A bill payable on demand is deemed to be overdue within the 
meaning and for the purposes of this section, when it appears on the 
face of it to have been in circulation for an unreasonable length of 
time. What is an unreasonable length of time for this purpose is a 
question of fact. 

(4) Except where an indorsement bears date after the maturity of 
the bill, every negotiation is prima facie deemed to have been effected 
before the bill was overdue. 

(5) Where a bill which is not overdue has been dishonoured any 
person who takes it with notice of the dishonour takes it subject to any 
defect of title attaching thereto at the time of dishonour, but nothing 
in this sub-section shall affect the rights of a holder in due course. 

Sec. 87. NEGOTIATION OF BILL TO PARTY ALREADY 
LIABLE THEREON. 

Where a bill is negotiated back to the drawer, or to a prior indorser 
or to the. acceptor, such party may, subject to the provisions of this 
Act, re-issue and further negotiate the bill, but he is not entitled to 
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enforce payment of the bill against any intervening party to whom he 
was previously liable. 

Sec. 88. RIGHTS OF THE HOLDER. 

The rights and powers of the holder of a bill are as follows : 

(1) He may sue on the bill in his own name ; 

(2) Where he is a holder in due course, he holds the bill free from 
any defect of title of prior parties, as well as from mere personal de- 
fences available to prior parties among themselves, and may enforce 
payment against all parties liable on the bill ; 

(3) Where his title is defective (a) if he negotiates the bill to a 
holder in due course, that holder obtains a good and complete title to 
the bill, and (6) if he obtains payment of the bill the person who pays 
him in due course gets a valid discharge for the bill. 

GENERAL DUTIES OF THE HOLDER 

Sec. 89. WHEN PRESENTMENT FOR ACCEPTANCE IS 
NECESSARY. 

(1) Where a bill is payable after sight, presentment for acceptance 
is necessary in order to fix the maturity of the instrument. 

(2) Where a bill expressly stipulates that it shall be presented for 
acceptance, or where a bill is drawn payable elsewhere than at the 
residence or place of business of the drawee, it must be presented for 
acceptance before it can be presented for payment. 

(3) In no other case is presentment for acceptance necessary in 
order to render liable any party to the bill. 

(4) Where the holder of a bill, drawn payable elsewhere than at 
the place of business or residence of the drawee, has not time, with the 
exercise of reasonable diligence, to present the bill for acceptance 
before presenting it for payment on the day that it falls due, the delay 
caused by presenting the bill for acceptance before presenting it for 
payment is excused, and does not discharge the drawer and indorsers. 

Sec. 40. TIME FOR PRESENTING BILL PAYABLE AFTER 
SIGHT. 

(1) Subject to the provisions of this Act, when a bill payable after 
sight is negotiated, the holder must either present it for acceptance or 
negotiate it within a reasonable time. 

(2) If he do not do so, the drawer and all indorsers prior to that 
holder are discharged. 

(3) In determining what is a reasonable time within the meaning 
of this section, regard shall be had to the nature of the bill, the usage 
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of trade with respect to similar bills, and the facts of the particular 
case. 

Sec. 41. RULES AS TO PRESENTMENT FOR ACCEPTANCE, 
AND EXCUSES FOR NON-PRESENTMENT. 

(1) A bill is duly presented for acceptance which is presented in 
accordance with the following rules : 

(a) The presentment must be made by or on behalf of 
the holder to the drawee, or to some person authorized 
to accept or refuse acceptance on liis behalf, at a rea- 
sonable hour on a business day and before the bill 
is overdue ; 

(6) Where a bill is addressed to two or more drawees, who are 
not partners, presentment must be made to them all, 
unless one has authority to accept for all, then present- 
ment may be made to him only ; 

(c) Where the drawee is dead presentment may be made to 

his personal representative ; 

(d) Where the drawee is bankrupt, presentment may be made 

to him or to his trustee ; 

(e) Where authorized by agreement or usage, a presentment 

through the post office. is sufficient. 

(2) Presentment in accordance with these rules is excused, and a 
bill may be treated as dishonoured by non-acceptance : 

(a) Where the drawee is dead or bankrupt, or is a fictitious 

person or a person not having capacity to contract by 
bill; 

(b) Where, after the exercise of reasonable diligence, such 

presentment cannot be effected; 

(c) Where, although the presentment has been irregular, 

acceptance has been refused on some other ground. 

(3) The fact that the holder has reason to believe that the bUl, on 
presentment, will be dishonoured does not excuse presentment. 

Sec. 42. NON-ACCEPTANCE. 

(1) When a bill is duly presented for acceptance and is not ac- 
cepted within the customary time, the person presenting it must treat 
it as dishonoured by non-acceptance. Tf he do not, the holder shall 
lose his right of recourse against the drawer and indorsers. 

Sec. 48. DISHONOUR BY NON-ACCEPTANCE AND ITS 
CONSEQUENCES. 

(1) A bill is dishonoured by non-acceptaflce : 
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(a) When it is duly presented for acceptance, and such an 
acceptance as is prescribed by this Act is refused or 
cannot be obtained ; or 
(6) When presentment for acceptance is excused and the bill 
is not accepted. 
(2) Subject to the provisions of this Act, when a bill is dishonoured 
by non-acceptance, an immediate right of recourse against the drawer 
and indorsers accrues to the holder, and no presentment for payment 
is necessary. 

Sec. 44. DUTIES AS TO QUALIFIED ACCEPTANCES. 

(1) The holder of a bill may refuse to take a qualified acceptance, 
and if he does not obtain an unqualified acceptance may treat the bill 
as dishonoured by non-acceptance. 

(2) Where a qualified acceptance is taken, and the drawer or an 
indorser has not expressly or impliedly authorized the holder to take 
a qualified acceptance, or does not subsequently assent thereto, such 
drawer or indorser is discharged from his liability on the bill. 

The provisions of this sub-section do not apply to a partial accept- 
ance, whereof due notice has been given. Where a foreign bill has 
been accepted as to part, it must be protested as to the balance. 

(3) When the drawer or indorser of a bill receives notice of a 
qualified acceptance, and does not within a reasonable time express 
his dissent to the holder he shall be deemed to have assented thereto. 

Sec. 45. RULES AS TO PRESENTMENT FOR PAYMENT. 

Subject to the provisions of this Act a bill must be duly presented 
for payment. If it be not so presented the drawer and indorsers shall 
be discharged. 

A bill is duly presented for payment which is presented in accord- 
ance with the following rules : 

(1) Where the bill is not payable on demand, presentment must be 
made on the day it falls due. 

(2) Where the bill is payable on demand, then, subject to the pro- 
visions of this Act, presentment must be made within a reasonable 
time after its issue in order to render the drawer liable, and within a 
reasonable time after its indorsement, in order to render the indorser 
liable. 

In determining what is a reasonable time, regard shall be had to 
the nature of the bill, the usage of trade with regard to similar bills, 
and the facts of the particular case. 

(3) Presentment must be made by the holder or by some person 
authorized to receive payment on his behalf at a reasonable hour on a 
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bunneai day, at the proper place aa hereiii-after defined, citlier to tlie 
perKMi designated by the bill aa ^v^y <nr to aome peraoo antlKNiaed 
to pay or refuse payment on hk behalf if with the ezereiae of reason- 
able diligence soeh pemn ean there be found* 

(4) A bill is presented at the proper place: 

(a) Where a place of payment is q>eeilied in the biU and the 

bill is there presented ; 

(b) Where no place of payment is specified, bnt the address 

of the drawee or acceptor is given in the bill, and the 
bill is there presented ; 

(c) Where no place of payment is specified and no address 

given, and the bill is presented at the drawee's or ac- 
ceptor's place of business if known, and if not, at his 
ordinary residence if known; 
id) In any other case if presented to the drawee or acceptor 
wherever he can be found, or if presented at his last 
known place of bnsinesB or residence. 

(5) Where a bill is presented at the proper place, and after the 
exercise of reasonable diligence no person authorized to pay or refuse 
payment can be found there, no further presentment to the drawee 
or acceptor is required. 

(6) Where a bill is drawn upon, or accepted by two or more persons 
who are not partners, and no place of payment is specified, present- 
ment must be made to them all. 

(7) Where the drawee or acceptor of a bill is dead, and no place 
of payment is specified, presentment must be made to a personal 
representative, if such there be, and with the exercise of reasonable 
diligence he can be found. 

(8) Where authorized by agreement or usage a presentment 
through the post office is sufficient. 

Sec. 46. EXCUSES FOR DELAY OR NON-PRESENTMENT 
FOR PAYMENT. 

(1) Delay in making presentment for payment is excused when the 
delay is caused by circumstances beyond the control of the holder, 
and not imputable to his default, misconduct, or negligence. When 
the cause of delay ceases to operate presentment must be made with 
reasonable diligence. 

(2) Presentment for payment is dispensed with: 

(a) Where, after the exercise of reasonable diligence present- 
ment, as required by this Act, cannot be effected. 
The fact that the holder has reason to believe that the bill 
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will, on presentment, be dishonoured, does not dispense 
with the necessity for presentment. 
(6) Where the drawee is a fictitious person. 

(c) As regards the drawer where the drawee or acceptor is 

not bound, as between himself and the drawer, to 
accept or pay the bill, and the drawer has no reason 
to believe that the bill would be paid if presented. 

(d) As regards an indorser, where the bill was accepted or 

made for the accommodation of that indorser, and he 
has no reason to expect that the bill would be paid if 
presented. 

(e) By waiver of presentment, express or implied. 

Sec. 47. DISHONOUR BY NON-PAYMENT. 

(1) A bill is dishonoured by non-payment (a) when it is duly 
presented for payment and payment is refused or cannot be obtained, 
or (6) when presentment is excused and the bill is overdue and 
unpaid. 

(2) Subject to the provisions of this Act, when a bill is dis- 
honoured by non-payment, an immediate right of recourse against the 
drawer and indorsers accrues to the holder. 

Sec. 48. NOTICE OF DISHONOUR AND EFFECT OF NON- 
NOTICE. 

Subject to the provisions of this Act, when a bill has been dis- 
honoured by non-acceptance or by non-payment notice of dishonour 
must be given to the drawer and each indorser, and any drawer or 
indorser to whom such notice is not given is discharged ; 

Provided that : 

(1) Where a bill is dishonoured by non-acceptance, and notice of 
dishonour is not given, the rights of a holder in due course subsequent 
to the omission, shall not be prejudiced by the omission. 

(2) Where a bill is dishonoured by non-acceptance, and due notice 
of dishonour is given, it shall not be necessary to give notice of a sub- 
sequent dishonour by non-payment unless the bill shall in the mean- 
time have been accepted. 

Sec. 49. RULES AS TO NOTICE OF DISHONOUR. 
Notice of dishonour in order to be valid and effectual must be given 
in accordance with the following rules : 

(1) The notice must be given by or on behalf of the holder, or by 
or on behalf of an indorser who, at the time of giving it, is himself 
liable on the bill. 

(2) Notice of dishonour may be given by an agent either in his own 
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name, or in the name of any party entitled to give notice whether that 
party be his principal or not. 

(3) Where the notice is given by or on behalf of the holder, it 
enures for the benefit of all subsequent holders and all prior indorsers 
who have a right of recourse against the party to whom it is given. 

(4) Where notice is given by or on behalf of an indorser entitled 
to give notice as herein-before provided, it enures for the benefit of 
the holder and all indorsers subsequent to the party to whom notice 
is given. 

(5) The notice may be given in writing or by personal communica- 
tion, and may be given in any terms which sufficiently identify the 
bill, and intimate that the bill has been dishonoured by non-acceptance 
or non-payment. 

(6) The return of a dishonoured bill to the drawer or an indorser 
is,, in point of form, deemed a sufficient notice of dishonour. 

(7) A written notice need not be signed, and an insufficient written 
notice may be supplemented and validated by verbal communication. 
A misdescription of the bill shall not vitiate the notice unless the party 
to whom the notice is given is in fact misled thereby. 

(8) Where notice of dishonour is required to be given to any per- 
son, it may be given either to the party himself, or to his agent in that 
behalf. 

(9) Where the drawer or indorser is dead, and the party giving 
notice knows it, the notice must be given to a personal representative, 
if such there be, and with the exercise of reasonable diligence he can 
be found. 

(10) Where the drawer or indorser is bankrupt, notice may be 
given either to the party himself or to the trustee. 

(11) Where there are two or more drawers or indorsers who are 
not partners notice must be given to each of them, unless one of them 
has authority to receive such notice for the others. 

(12) The notice may be given as soon as the bill is dishonoured and 
must be given within a reasonable time thereafter. In the absence of 
special circumstances notice is not deemed to have been given within 
a reasonable time, unless : 

(a) Where the person giving and the person to receive notice 
reside in the same place, the notice is given or sent off 
in time to reach the latter on the day after the dis- 
honour of the bill ; 

(6) Where the person giving and the person to receive notice 
reside in different places, the notice is sent off on the 
day after the dishonour of the bill, if there be a post 
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at a convenient hour on that day, and if there be no 
such post on that day then by the next post thereafter. 

(13) Where a bill when dishonoured is in the hands of an agent, 
he may either himself give notice to the parties liable on the bill, or 
he may give notice to his principal. If he give notice to his principal, 
he must do so within the same time as if he were the holder, and the 
principal upon receipt of such notice has himself the same time for 
giving notice as if the agent had been an independent holder. 

(14) Where a party to a bill receives due notice of dishonour, he 
has after the receipt of such notice the same period of time for giving 
notice to antecedent parties that the holder has after the dishonour. 

(15) Where a notice of dishonour is duly addressed and posted, 
the sender is deemed to have given due notice of dishonour, notwith- 
standing any miscarriage by the post office. 

Sec. 50. EXCUSES FOR NON-NOTICE AND DELAY. 

(1) Delay in giving notice of dishonour is excused where the delay 
is caused by circumstances beyond the control of the party giving 
notice, and not imputable to his default, misconduct, or negligence. 
When the cause of delay ceases to operate the notice must be given 
with reasonable diligence. 

(2) Notice of dishonour is dispensed with: 

(a) When, after the exercise of reasonable diligence, notice 
as required by this Act cannot be given to or does not 
reach the drawer or indorser sought to be charged ; 

(6) By waiver, express or implied. Notice of dishonour may 
be waived before the time of giving notice has arrived, 
or after the omission to give due notice ; 

(c) As regards the drawer in the following cases, namely, 

(1) where drawer and drawee are the same person, 

(2) where the drawee is a fictitious person or a person 
not having capacity to contract, (3) where the drawer 
is the person to whom the bill is presented for pay- 
ment, (4) where the drawee or acceptor is as between 
himself and the drawer under no obligation to accept 
or pay the bill, (5) where the drawer has counter- 
manded payment; 

(d) As regards the indorser in the following cases, namely, 

(1) where the drawee is a fictitious person or a person 
not having capacity to contract and the indorser was 
aware of the fact at the time he indorsed the bill, 

(2) where the indorser is the person to whom the bill 
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is presented for payment, (3) where the bill was ac- 
cepted or made for his accommodation. 

Sec. 51. NOTING OR PROTEST OF BILL. 

(1) Where an inland bill has been dishonoured it may, if the holder 
think fit, be noted for non-acceptance or non-payment, as the case may 
be; but it shall not be necessary to note or protest any such bill in 
order to preserve the recourse against the drawer or indorser. 

(2) Where a foreign bill, appearing on the face of it to be such, 
has been dishonoured by non-acceptance it must be duly protested for 
non-acceptance, and where such a bill, which has not been previously 
dishonoured by non-acceptance, is dishonoured by non-payment it 
must be duly protested for non-payment. If it be not so protested the 
drawer and indorsers are discharged. Where a bill does not appear 
on the face of it to be a foreign bill, protest thereof in case of dis- 
honour is unnecessary. 

(3) A bill which has been protested for non-acceptance may be 
subsequently protested for non-payment. 

(4) Subject to the provisions of this Act, when a bill is noted or 
protested, it must be noted on the day of its dishonour. When a bill 
has been duly noted, the protest may be subsequently extended as of 
the date of the noting. 

(5) Where the acceptor of a bill becomes bankrupt oi^ insolvent or 
suspends payment before it matures, the holder may cause the bill to 
be protested for better security against the drawer and indorsers. 

(6) A bill must be protested at the place where it is dishonoured: 
Provided that: 

(a) When a bill is presented through the post office, and 
returned by post dishonoured, it may be protested at 
the place to which it is returned and on the day of its 
return if received during business hours, and if not 
received during business hours, then not later than the 
next business day ; 

(6) When a bill drawn payable at the place of business or 
residence of some person other than the drawee, has 
been dishonoured by non-acceptance, it must be pro- 
tested for non-payment at the place where it is ex- 
pressed to be payable, and no further presentment for 
payment to, or demand on, the drawee is necessary. 

(7) A protest must contain a copy of the bill, and must be signed 
by the notary making it, and must specify : 
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(a) The person at whose request the bill is protested ; 

(b) The place and date of protest, the cause or reason for 

protesting the bill, the demand made,, and the answer 
given, if any, or the fact that the drawee or acceptor 
could not be found. 

(8) Where a bill is lost or destroyed, or is wrongly detained from 
the person entitled to hold it, protest may be made on a copy or written 
particulars thereof. 

(9) Protest is dispensed with by any circumstance which would 
dispense with notice of dishonour. Delay in noting or protesting is 
excused when the delay is caused by circumstances beyond the control 
of the holder, and not imputable to his default, misconduct, or negli- 
gence. When the cause of delay ceases to operate the bill must be 
noted or protested with reasonable diligence. 

Sec. 52. DUTIES OF HOLDER AS REGARDS DRAWEE OR 
ACCEPTOR. 

(1) When a bill is accepted generally presentment for payment is 
not necessary in order to render the acceptor liable. 

(2) When by the terms of a qualified acceptance presentment for 
payment is required, the acceptor, in the absence of an express stipu- 
lation to that effect, is not discharged by the omission to present the 
bill for payment on the day that it matures. 

(3) In order to render the acceptor of a bill liable it is not neces- 
sary to protest it, or that notice of dishonour should be given to him. 

(4) Where the holder of a bill presents it for payment, he shall 
exhibit the bill to the person from whom he demands payment, and 
when a bill is paid the holder shall forthwith deliver it up to the party 
paying it. 

LIABILITIES OF PARTIES 

Sec. 58. FUNDS IN HANDS OF DRAWEE. 

(1) A bill, of itself, does not operate as an assignment of funds in 
the hands of the drawee available for the payment thereof, and the 
drawee of a bill who does not accept as required by this Act is not 
liable on the instrument. This sub-section shall not extend to Scot- 
land. 

(2) In Scotland, where the drawee of a bill has in his hands funds 
available for the payment thereof, the bill operates as an assignment 
of the sum for which it is drawn in favour of the holder, from the time 
when the bill is presented to the drawee. 
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Sec. 64. LIABILITY OF ACCEPTOR. 
The acceptor of a bill, by accepting it : 

(1) Engages that he will pay it according to the tenor of hia ac- 
ceptance ; 

(2) Is precluded from denying to a holder in due course: 

(a) The existence of the drawer, the genuineness of his signa- 
ture, and his capacity and authority to draw the bill : 

{b) In the case of a bill payable to drawer's order, the then 
capacity of the drawer to indorse, but not the genuine- 
ness or validity of his indorsement ; 

(c) In the case of a bill payable to the order of a third person, 
the existence of the payee and his then capacity to 
indorse, but not the genuineness or validity of his 
indorsement. 

Sec. 65. LIABILITY OF DRAWER OR INDORSER. 

(1) The drawer of a bill by drawing it: 

(a) Engages that on due presentment it shall be accepted 

and paid according to its tenor, and that if it be dis- 
honoured he will compensate the holder or any indorser 
who is compelled to pay it, provided that the requisite 
proceedings on dishonour be duly taken ; 

(b) Is precluded from denying to a holder in due course the 

existence of the payee and his then capacity to indorse. 

(2) The indorser of a bill by indorsing it: 

(a) Engages that on due presentment it shall be accepted and 

paid according to its tenor, and that if it be dishon- 
oured he will compensate the holder or a subsequent 
indorser who is compelled to pay it, provided that the 
requisite proceedings on dishonour be duly taken ; 

(b) Is precluded from denying to a holder in due course the 

genuineness and regularity in all respects of the draw- 
er 's signature and all previous indorsements; 

(c) Is precluded from denying to his immediate or a subse- 

quent indorsee that the bill was at the time of his in- 
dorsement a valid and subsisting bill, and that he had 
then a good title thereto. 

Sec. 56. STRANGER SIGNING BILL LIABLE AS INDORSER. 

Where a person signs a bill otherwise than as drawer or acceptor, 
he thereby incurs the liabilities of an indorser to a holder in due 
course. 
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Sec. 67. MEASURE OF DAMAGES AGAINST PARTIES TO 
DISHONOURED BILL. 

Where a bill is dishonoured, the measure of damages, which shall 
be deemed to be liquidated damages, shall be as follows : 

(1) The holder may recover from any party liable on the bill, and 
the drawer who has been compelled to pay the bill may recover from 
the acceptor, and an indorser who has been compelled to pay the bill 
may recover from the acceptor or from the drawer, or from a prior 
indorser : 

(a) The amount of the bill; 

(b) Interest thereon from the time of presentment for pay- 

ment if the bill is payable on demand, and from the 
maturity of the bill in any other case ; 

(c) The expenses of noting, or, when protest is necessary, and 

the protest has been extended, the expenses 'of protest. 

(2) In the case of a bill which has been dishonoured abroad, in lieu 
of the above damages, the holder may recover from the drawer or an 
indorser, and the drawer or an indorser who has been compelled to 
pay the bill may recover from any party liable to him, the amount 
of the re-exchange with interest thereon until the time of payment. 

(3) Where by this Act interest may be recovered as damages, such 
interest may, if justice require it, be withheld wholly or in part, and 
where a bill is expressed to be payable with interest at a given rate, 
interest as damages may or may not be given at the same rate as 
interest proper. 

Sec. 68. TRANSFEROR BY DELIVERY AND TRANSFEREE. 

(1) Where the holder of a bill payable to bearer negotiates it by 
delivery without indorsing it, he is called a ** transferor by delivery." 

(2) A transferor by delivery is not liable on the instrument. 

(3) A transferor by delivery who negotiates a bill thereby war- 
rants to his immediate transferee being a holder for value that the bill 
is what it purports to be, that he has a right to transfer it, and that 
at the time of transfer he is not aware of any fact which renders it 
valueless. 

DISCHARGE OF BILL 

Sec. 59. PAYMENT IN DUE COURSE. 

(1) A bill is discharged by payment in due course by or on behalf 
of the drawee or acceptor. 

"Payment in due course" means payment made at or after the 
maturity of the bill to the holder thereof in good faith and without 
notice that his title to the bill is defective. 
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(2) Subject to the provisions herein-after contained, when a bill 
is paid by the drawer or an indorser it is not discharged ; but 

(a) Where a bill payable to, or to the order of, a third party 
is paid by the drawer, the drawer may enforce payment 
thereof against the acceptor, but may not re-issue the 

bm. 

(6) Where a bill is paid by an indorser, or where a bill pay- 
able to drawer's order is paid by the drawer, the party 
paying it is remitted to his former rights as regards 
the acceptor or antecedent parties, and he may, if he 
thinks fit, strike out his own and subsequent indorse- 
ments, and again negotiate the bill. 

(3) Where an accommodation bill is paid in due course by the 
party accommodated the bill is discharged. 

Sec. 60. BANKER PAYING DEMAND DRAFT WHEREON 
INDORSEMENT IS FORGED. 

When a bill payable to order on demand is drawn on a banker, and 
the banker on whom it is drawn pays the bill in good faith and in the 
ordinary course of business, it is not incumbent on the banker to 
show that the indorsement of the payee or any subsequent indorse- 
ment was made by or under the authority of the person whose indorse- 
ment it purports to be, and the banker is deemed to have paid the 
bill in due course, although such indorsement has been forged or made 
without authority. 

Sec. 61. ACCEPTOR THE HOLDER AT MATURITY. 
When the acceptor of a bill is or becomes the holder of it at or 
after its maturity, in his own right, the bill is discharged. 

Sec. 62. EXPRESS WAIVER. 

(1) When the holder of a bill at or after its maturity absolutely 
and unconditionally renounces his rights against the acceptor the bill 
is discharged. 

The renunciation must be in writing, unless, the bill is delivered up 
to the acceptor. 

(2) The liabilities of any party to a bill may in like manner be 
renounced by the holder before, at, or after its maturity ; but nothing 
in this section shall affect the rights of a holder in due course without 
notice of the renunciation. 

Sec. 68. CANCELLATION. 

(1) Where a bill is intentionally cancelled by the holder or his 
agent, and the cancellation is apparent thereon, the bill is discharged. 
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(2) In like manner any party liable on a bill may be discharged 
by the intentional canceUation of his signature by the holder or his 
agent. In such case any indorser who would have had a right of 
recourse against the party whose signature is cancelled, is also dis- 
charged. 

(3) A cancellation made unintentionally, or under a mistake, or 
without the authority of the holder is inoperative; but where a bill 
or any signature thereon appears to have been cancelled the burden 
of proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake, or without authority. 

Sec. 64. ALTERATION OF BILL. 

(1) Where a bill or acceptance is materially altered without the 
assent of all parties liable on the bill, the bill is avoided except as 
against a party who has himself made, authorized, or assented to the 
alteration, and subsequent indorsers. 

Provided that. 

Where a bill has been materially altered, but the alteration is not 
apparent, and the bill is in the hands of a holder in due course, such 
holder may avail himself of the bill as if it had not been altered, and 
may enforce payment of it according to its original tenor. 

(2) In particular the following alterations are material, namely, 
any alteration of the date, the sum payable, the time of payment, the 
place of payment, and, where a bill has been accepted generally, the 
addition of a place of payment without the acceptor's assent. 

ACCEPTANCE AND PAYMENT FOR HONOUR 

Sec. 65. ACCEPTANCE FOR HONOUR SUPRA PROTEST. 

(1) Where a bill of exchange has been protested for dishonour by 
non-acceptance, or protested for better security, and is not overdue, 
any person, not being a party already liable thereon, may, with the 
consent of the holder, intervene and accept the bill supra protest for 
the honour of any party liable thereon, or for the honour of the per- 
son for whose account the bill is drawn. 

(2) A bill may be accepted for honour for part only of the sum for 
which it is drawn. 

(3) An acceptance for honour supra protest in order to be valid 
must: 

(a) Be written on the bill, and indicate that it is an accept- 
ance for honour ; 
(6) Be signed by the acceptor for honour. 

(4) Where an acceptance for honour does not expressly state for 
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whose honour it is made, it is deemed to be an acceptance for the 
honour of the drawer. 

(5) Where a bill payable after sight is accepted for honour, its 
maturity is calculated from the date of the noting for non-acceptance, 
and not from the date of the acceptance for honour. 

Sec. 66. LIABILITY OF ACCEPTOR FOR HONOUR. 

(1) The acceptor for honour of a bill by accepting it engages that 
he will, on due presentment, pay the bill according to the tenor of his 
acceptance, if it is not paid by the drawee, provided it has been duly 
presented for payment, and protested for non-payment, and that he 
receives notice of these facts. 

(2) The acceptor for honour is liable to the holder and to all parties 
to the bill subsequent to the party for whose honour he has accepted. 

Sec. 67. PRESENTMENT TO ACCEPTOR FOR HONOUR. 

(1) Where a dishonoured bill has been accepted for honour aiupra 
protest, or contains a reference in case of need, it must be protested 
for non-payment before it is presented for payment to the acceptor 
for honour, or referee in case of need. 

(2) Where the address of the acceptor for honour is in the same 
place where the bill is protested for non-payment, the bill must be 
presented to him not later than the day following its maturity; and 
where the address of the acceptor for honour is in some place other 
than the place where it was protested for non-payment, the bill must 
be forwarded not later than the day following its maturity for pre- 
sentment to him. 

(3) Delay in presentment or non-presentment is excused by any 
circumstance which would excuse delay in presentment for payment 
or non-presentment for payment. 

(4) When a biU of exchange is dishonoured by the acceptor for 
honour it must be protested for non-payment by him. 

Sec. 68. PAYMENT FOR HONOUR SUPRA PROTEST. 

(1) Where a bill has been protested for non-payment, any person 
may intervene and pay it supra protest for the honour of any party 
liable thereon, or for the honour of the person for whose account the 
bill is drawn. 

(2) Where two or more persons oflfer to pay a bill for the honour 
of different parties, the person whose payment will discharge most 
parties to the bill shall have the preference. 

(3) Payment for honour supra protest, in order to operate as such 
and not as a mere voluntary payment, must be attested by a notarial 
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act of honour which may be appended to the protest or form an exten- 
sion of it. 

(4) The notarial act of honour must be founded on a -declaration 
made by the payer for honour, or his agent in that behalf, declaring 
his intention to pay the bill for honour, and for whose honour he pays. 

(5) Where a bill has been paid for honour, all parties subsequent 
to the party for whose honour it is paid are discharged, but the payer 
for honour is subrogated for, and succeeds to both the rights and 
duties of, the holder as regards the party for whose honour he pays, 
and all parties liable to that party. 

(6) The payer for honour on paying to the holder the amount of 
the bill and the notarial expenses incidental to its dishonour is en- 
titled to receive both the bill itself and the protest. If the holder do 
not on demand deliver them up, he shall be liable to the payer for 
honour in damages. 

(7) Where the holder of a bill refuses to receive payment supra 
protest he shall lose his right of recourse against any party who would 
have been discharged by such payment. 

LOST INSTRUMENTS 

Sec. 69. HOLDER'S RIGHT TO DUPLICATE OF LOST BILL. 

Where a bill has been lost before it is overdue, the person who was 
the holder of it may apply to the drawer to give him another bill of 
the same tenor, giving security to the drawer if required to indemnify 
him against all persons whatever in case the bill alleged to have been 
lost shall be found again. 

If the drawer on request as aforesaid refuses to give such duplicate 
bill he may be compelled to do so. 

. Sec. 70. ACTION ON LOST BILL. 

In any action or proceeding upon a bill, the court or a judge may 
order that the loss of the instrument shall not be set up, provided an 
indemnity be given to the satisfaction of the court or judge against 
the claims of any other person upon the instrument in question. 

BILL IN A SET 

Sec. 71. RULES AS TO SETS. 

(1) Where a bill is drawn in a set, each part of the set being num- 
bered, and containing a reference to the other parts, the whole of the 
parts constitute one bill. 

(2) Where the holder of a set indorses two or more parts to differ- 
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ent persons, he is liable on every such part, and every indorser subse- 
quent to him is liable on the part he has himself indorsed as if the said 
parts were separate bills. 

(3) Where two or more parts of a set are negotiated to different 
holders in due course, the holder whose title first accrues is as between 
such holders deemed the true owner of the bill; but nothing in this 
sub-section shall affect the rights of a person who in due course accepts 
or pays the part first presented to him. 

(4) The acceptance may be written on any part, and it must be 
written on one part only. 

If the drawee accepts more than one part, and such accepted parts 
get into the hands of different holders in due course, he is liable on 
every such part as if it were a separate bill. 

(5) When the acceptor of a bill drawn in a set pays it without re- 
quiring the part bearing his acceptance to be delivered up to him, 
and that part at maturity is outstanding in the hands of a holder in 
due course, he is liable to the holder thereof. 

(6) Subject to the preceding rules, where any one part of a bill 
drawn in a set is discharged by payment or otherwise, the whole bill 
is discharged. 

CONFLICT OF LAWS 

Sec. 72. RULES WHERE LAWS CONFLICT. 

Where a bill drawn in one country is negotiated, accepted, or pay- 
able in another, the rights, duties, and liabilities of the parties thereto 
are determined as follows: 

(1) The validity of a bill as regards requisites in form is deter- 
mined by the law of the place of issue, and the validity as regards 
requisites in form of the supervening contracts, such as acceptance, or 
indorsement, or acceptance supra protest, is determined by the law of 
the place where such contract was made. 

Provided that: 

(a) Where a bill is issued out of the United Kingdom it is 

not invalid by reason only that it is. not stamped in 
accordance with the law of the place of issue; 

(b) Where a bill, issued out of the United Kingdom, conforms, 

as regards requisites in form, to the law of the United 
Kingdom, it may, for the purpose of enforcing pay- 
ment thereof, be treated as valid as between all persons 
who negotiate, hold, or become parties to it in the 
United Kingdom. 
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(2) Subject to the provisions of this Act, the interpretation of the 
drawing, indorsement, acceptance, or acceptance sapra protest of a 
bill, is determined by the law of the place where such contract is 
made. 

Provided that where an inland bill is indorsed in a foreign country 
the indorsement shall as regards the payer be interpreted according 
to the law of the United Kingdom. 

(3) The duties of the holder with respect to presentment for accept- 
ance or payment and the necessity for or sufllciency of a protest or 
notice of dishonour, or otherwise, are determined by the law of the 
place where the act is done or the bill is dishonoured. 

(4) Where a bill is drawn out' of but payable in the United King- 
dom and the sum payable is not expressed in the currency of the 
United Kingdom, the amount shall, in the absence of some express 
stipulation, be calculated according to the rate of exchange for sight 
drafts at the place of payment on the day the bill is payable. 

(5) Where a bill is drawn in one country and is payable in an- 
other, the due date thereof is determined according to the law of the 
place where it is payable. 

PART III 

CHEQUES ON A BANKER 

Sec. 78. CHEQUE DEFINED. 

A cheque is a bill of exchange drawn on a banker payable on 
demand. 

Except as otherwise provided in this part, the provisions of this 
Act applicable to a bill of exchange payable on demand apply to a 
cheque. 

Sec. 74. PRESENTMENT OF CHEQUE FOR PAYMENT. 
Subject to the provisions of this Act : 

(1) Where a cheque is not presented for payment within a reason- 
able time of its issue, and the drawer or the person on whose account 
it is drawn had the right at the time of such presentment as between 
him and the banker to have the cheque paid and suffers actual damage 
through the delay, he is discharged to the extent of such damage, that 
is to say, to the extent to which such drawer or person is a creditor 
of such banker to a larger amount than he would have been had such 
cheque been paid. 

(2) In determining what is a reasonable time regard shall be had 
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to the nature of the instrament, the usage of trade and of bankers, 
and the facts of the particular case. 

(3) The holder of such cheque as to which such drawer or person 
is discharged shall be a creditor, in lieu of such drawer or person, of 
such banker to the extent of such discharge, and entitled to recover 
the amount from him. 

Sec. 75. REVOCATION OF BANKER'S AUTHORITY. 
The duty and authority of a banker to pay a cheque drawn on him 
by his customer are determined by : 

(1) Countermand of payment; 

(2) Notice of customer's death. 

CROSSED CHEQUES 

Sec. 76. GENERAL AND SPECIAL CROSSINGS DEFINED. 

(1) Where a cheque bears across its face an addition of: (a) the 
words ''and company" or any abbreviation thereof between two 
parallel transverse lines, either with or without the words ''not nego- 
tiable"; or (b) two parallel transverse lines simply, either with or 
without ^the words "not negotiable"; that addition constitutes a 
crossing, and the cheque is crossed generally. 

(2) Where a cheque bears across its face an addition of the name 
of a banker, either with or without the words "not negotiable," that 
addition constitutes a crossing, and the cheque is crossed specially 
and to that banker. 

Sec. 77. CROSSING BY DRAWER OR AFTER ISSUE. 
(1) A cheque may be crossed generally or specially by the drawer. 
' (2) Where a cheque is uncrossed, the holder may cross it generally 
or specially. 

(3) Where a cheque is crossed generally the holder may cross it 
specially. 

(4) Where a cheque is crossed generally or specially, the holder 
may add the words "not negotiable." 

(5) Where a cheque is crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker for collection. 

(6) Where an uncrossed cheque, or a cheque crossed generally, is 
sent to a banker for collection, he may cross it specially to himself. 

Sec. 78. CROSSING A MATERIAL PART OF CHEQUE. 

A crossing authorized by this Act is a material part of the cheque ; 
it shall not be lawful for any person to obliterate or, except as author- 
ized by this Act, to add to or alter the crossing. 
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Sec. 79. DUTIES OF BANKER AS TO CROSSED CHEQUES. 

(1) Where a cheque is crossed specially to more than one banker 
except when crossed to an agent for collection being a banker, the 
banker on whom it is drawn shall refuse payment thereof. 

(2) Where the banker on whom a cheque is drawn which is so 
crossed nevertheless pays the same, or pays a cheque crossed gener- 
ally otherwise than to a banker, or if crossed specially otherwise than 
to the banker to whom it is crossed, or his agent for collection being 
a banker, he is liable to the true owner of the cheque for any loss he 
may sustain owing to the cheque having been so paid. 

Provided that where a cheque is presented for payment which does 
not at the time of presentment appear to be crossed, or to have had a 
crossing which has been obliterated, or to have been added to or 
altered otherwise than as authorized by this Act, the banker paying 
the cheque in good faith and without negligence shall not be respon- 
sible or incur any liability, nor shall the payment be questioned by 
reason of the cheque having been crossed, or of the crossing having 
been obliterated or having been added to or altered otherwise than 
as authorized by this Act, and of payment having been made other- 
wise than to a banker or to the banker to whom the cheque is or was 
crossed, or to his agent for collection being a banker, as the case 
may be. 

Sec. 80. PROTECTION TO BANKER AND DRAWER WHERE 
CHEQUE IS CROSSED. 

Where the banker, on whom a crossed cheque is drawn, in good 
faith and without negligence pays it, if crossed generally, to a banker, 
and if crossed specially, to the banker to whom it is crossed, or his 
agent for collection being a banker, the banker paying the cheque, 
and, if the cheque has come into the hands of the payee, the drawer, 
shall respectively be entitled to the same rights and be placed in the 
same position as if payment of the cheque had been made to the true 
owner thereof. 

Sec. 81. EFFECT OF CROSSING ON HOLDER. 

Where a person takes a crossed cheque which bears on it the words 
''not negotiable," he shall not have and shall not be capable of giving 
a better title to the cheque than that which the person from whom he 
took it had. 

Sec. 82. PROTECTION TO COLLECTING BANKER. 
Where a banker in good faith and without negligence receives pay- 
ment for a customer of a cheque crossed generally or specially to 
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himself, and the customer has no title or a defective title thereto, the 
banker shall not incur any liability to the true owner of the cheque 
by reason only of having received such payment. 

PART IV 
PROMISSORY NOTES 

Sec. 88. PROMISSORY NOTE DEFINED. 

(1) A promissory note is an unconditional promise in writing made 
by one person to another signed by the maker, engaging to pay, on 
demand or at a fixed or determinable future time, a sum certain in 
money, to, or to the order of, a specified person or to bearer. 

(2) An instrument in the form of a note payable to maker's order 
is not a note within the meaning of this section unless and until it is 
indorsed by the maker. 

(3) A note is not invalid by reason only that it contains also a 
pledge of collateral security with authority to sell or dispose thereof. 

(4) A note which is, or on the face of it purports to be, both made 
and payable within the British Islands is an inland note. Any other 
note is a foreign note. 

Sec. 84. DELIVERY NECESSARY. 

A promissory note is inchoate and incomplete until delivery thereof 
to the payee or bearer. 

Sec. 85. JOINT AND SEVERAL NOTES. 

(1) A promissory note may be made by two or more makers, and 
they may be liable thereon jointly, or jointly and severally according 
to its tenor. 

(2) Where a note runs **I promise to pay" and is signed by two 
or more persons it is deemed to be their joint and several note. 

Sec. 86. NOTE PAYABLE ON DEMAND. 

(1) Where a note payable on demand has been indorsed, it must 
be presented for payment within a reasonable time of the indorse- 
ment. If it be npt so presented the indorser is discharged. 

(2) In determining what is a reasonable time, regard shall be had 
to the nature of the instrument, the usage of trade, and the facts of 
the particular case. 

(3) Where a note payable on demand is negotiated, it is not deemed 
to be overdue, for the purpose of affecting the holder with defects 
of title of which he had no notice, by reason that it appears that a 
reasonable time for presenting it for payment has elapsed since its 
issue. 
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Sec. 87. PRESENTMENT OF NOTE FOR PAYMENT. 

(1) Where a promiasory note is in the body of it made payable at 
a particular place, it must be presented for payment at that place in 
order to render the maker liable. In any other case, presentment for 
payment is not necessary in order to render the maker liable. 

(2) Presentment for payment is necessary in order to render the 
indorser of a note liable. 

(3) Where a note is in the body of it made payable at a particular 
place, presentment at that place is necessary in order to render an 
indorser liable ; but when a place of payment is indicated by way of 
memorandum only, presentment at that place is sufficient to render 
the indorser liable, but a presentment to the maker elsewhere, if suffi- 
cient in other respects, shall also suffice. 

Sec. 88. LIABILITY OF MAKER. 

The maker of a promissory note by making it : 

(1) Engages that he will pay it according to its tenor; 

(2) Is precluded from denying to a holder in due course the exist- 
ence of the payee and his then capacity to indorse. 

Sec. 89. APPLICATION OF PART II TO NOTES. 

(1) Subject to the provisions in this part, and except as by this 
section provided, the provisions of this Act relating to bills of ex- 
change apply, with the necessary modifications, to promissory notes. 

(2) In applying those provisions the maker of a note shall be 
deemed to correspond with the acceptor of a bill, and the first indorser 
of a note shall be deemed to correspond with the drawer of an accepted 
bill payable to drawer's order. 

(3) The following provisions as to bills do not apply to notes; 
namely, provisions relating to : 

(a) Presentment for acceptance; 
(6) Acceptance; 

(c) Acceptance supra protest; 

(d) Bills in a set. 

(4) Where a foreign note is dishonoured, protest thereof is un- 
necessary. 

PART V 
SUPPLEMENTARY 

Sec. 90. GOOD FAITH. 

A thing is deemed to be done in good faith, within the meaning of 
this Act, where it is in fact done honestly, whether it is done negli- 
gently or not. 
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Sec. 91. SIGNATURE. 

(1) Where, by this Act, any instrument or writing is required to be 
signed by any person, it is not necessary that he should sign it with 
his own hand, but it is sufScient if his signature is written thereon 
by some other person by or under his authority. 

(2) In the case of a corporation, where, by this Act, any instrument 
or writing is required to be signed, it is sufScient if the instrument 
or writing be sealed with the corporate seal. 

But nothing in this section shall be construed as requiring the bill 
or note of a corporation to be under seal. 

Sec. 92. COMPUTATION OF TIME. 

Where, by this Act, the time limited for doiag any act or thing is 
less than three days, in reckoning time, non-business days are 
excluded. 

*' Non-business days" for the purposes of this Act mean: 

(a) Sunday, Gk>od Friday, Christmas Day ; 

(b) A bank holiday under the Bank Holidays Act, 1871, or 

acts amending it; 

(c) A day appointed by Royal proclamation as a public fast 

or thanksgiving day. 
Any other day is a business day. 

Sec. 98. WHEN NOTING EQUIVALENT TO PROTEST. 

For the purposes of this Act, where a bill or note is required to be 
protested within ia specified time or before some further proceeding 
is taken, it is sufScient that the bill has been noted for protest before 
the expiration of the specified time or the taking of the proceeding; 
and the formal protest may be extended at any time thereafter as 
of the date of the noting. 

Sec. 94. PROTEST WHEN NOTARY NOT ACCESSIBLE. 

Where a dishonoured bill or note is authorized or required to be 
protested, and the services of a notary cannot be obtained at the place 
where the bill is dishonoured, any householder or substantial resident 
of the place may, in the presence of two witnesses, give a certificate, 
signed by them, attesting the dishonour of the bill, and the certificate 
shall in all respects operate as if it were a formal protest of the bill. 

The form given in Schedule 1 to this Act may be used with neces- 
sary modifications, and if used shall be sufScient. 

Sec. 95. DIVIDEND WARRANTS MAY BE CROSSED. 
The provisions of this Act as to crossed cheques shall apply to a 
warrant for payment of dividend. 
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Sec. 96. REPEAL. 

The enactments mentioned in the second schedule to this Act are 
hereby repealed as from the commencement of this Act to the extent 
in that schedule mentioned. 

Provided that such repeal shall not affect anything done or suffered, 
or any right, title, or interest acquired or accrued before the com- 
mencement of this Act, or any legal proceeding or remedy in respect 
of any such thing, right, title, or interest. 

Sec. 97. SAVINGS. 

(1) The rules in bankruptcy relating to bills of exchange, promis- 
sory notes, and cheques, shall continue to apply thereto notwithstand- 
ing anything in this Act contained. 

(2) The rules of common law including the law merchant, save in 
so far as they are inconsistent with the express provisions of this 
Act, shall continue to apply to bills of exchange, promissory notes, 
and cheques. 

(3) Nothing in this Act or in any repeal effected thereby shall 
affect: 

(a) The provisions of the Stamp Act, 1870,^ or acts amending 

it, or any law or enactment for the time being in force 
relating to the revenue ; 

(b) The provisions of the Companies Act, 1862,^ or acts 

amending it, or any act relating to joint stock banks 
or companies; 

(c) The provisions of any act relating to or confirming the 

privileges of the Bank of England or the Bank of 
Ireland respectively; 

(d) The validity of any usage relating to dividend warrants, 

or the indorsements thereof. 

Sec. 98. SAVING OF SUMMARY DILIGENCE IN SCOTLAND. 

Nothing in this Act or in any repeal effected thereby shall extend 
or restrict, or in any way alter or affect the law and practice in Scot- 
land in regard to summary diligence. 

Sec. 99. CONSTRUCTION WITH OTHER ACTS, ETC. 

Where any act or document refers to any enactment repealed by 
this Act, the act or document shall be construed, and shall operate, 
as if it referred to the corresponding provisions of this Act. 

T 33 & 34 Vict. ch. 97. 
8 25 & 26 Vict. ch. 89. 
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(2) Subject to the provisions herein-after contained, when a bill 
is paid by the drawer or an indorser it is not discharged ; but 

(a) Where a bill payable to, or to the order of, a third party 
is paid by the drawer, the drawer may enforce payment 
thereof against the acceptor, but may not re-issue the 
bill. 

(6) Where a bill is paid by an indorser, or where a bill pay- 
able to drawer's order is paid by the drawer, the party 
paying it is remitted to his former rights as regards 
the acceptor or antecedent parties, and he may, if he 
thinks fit, strike out his own and subsequent indorse- 
ments, and again negotiate the bill. 

(3) Where an accommodation bill is paid in due course by the 
party accommodated the bill is discharged. 

Sec. 60. BANKER PAYING DEMAND DRAFT WHEREON 
INDORSEMENT IS FORGED. 

When a bill payable to order on demand is drawn on a banker, and 
the banker on whom it is drawn pays the bill in good faith and in the 
ordinary course of business, it is not incumbent on the banker to 
show that the indorsement of the payee or any subsequent indorse- 
ment was made by or under the authority of the person whose indorse- 
ment it purports to be, and the banker is deemed to have paid the 
bill in due course, although such indorsement has been forged or made 
without authority. 

Sec. 61. ACCEPTOR THE HOLDER AT MATURITY. 
When the acceptor of a bill is or becomes the holder of it at or 
after its maturity, in his own right, the bill is discharged. 

Sec. 62. EXPRESS WAIVER. 

(1) When the holder of a bill at or after its maturity absolutely 
and unconditionally renounces his rights against the acceptor the bill 
is discharged. 

The renunciation must be in writing, unless, the bill is delivered up 
to the acceptor. 

(2) The liabilities of any party to a bill may in like manner be 
renounced by the holder before, at, or after its maturity; but nothing 
in this section shall affect the rights of a holder in due course without 
notice of the renunciation. 

Sec. 68. CANCELLATION. 

(1) Where a bill is intentionally cancelled by the holder or his 
agent, and the cancellation is apparent thereon, the bill is discharged. 
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(2) In like manner any party liable on a bill may be discharged 
by the intentional cancellation of his signature by the holder or his 
agent. In such case any indorser who would have had a right of 
recourse against the party whose signature is cancelled, is also dis- 
charged. 

(3) A cancellation made unintentionally, or under a mistake, or 
without the authority of the holder is inoperative; but where a bill 
or any signature thereon appears to have been cancelled the burden 
of proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake, or without authority. 

Sec. 64. ALTERATION OF BILL. 

(1) Where a bill or acceptance is materially altered without the 
assent of all parties liable on the bill, the bill is avoided except as 
against a party who has himself made, authorized, or assented to the 
alteration, and subsequent indorsers. 

Provided that, 

Where a bill has been materially altered, but the alteration is not 
apparent, and the bill is in the hands of a holder in due course, such 
holder may avail himself of the bill as if it had not been altered, and 
may enforce payment of it according to its original tenor. 

(2) In particular the following alterations are material, namely, 
any alteration of the date, the sum payable, the time of payment, the 
place of payment, and, where a bill has been accepted generally, the 
addition of a place of payment without the acceptor's assent. 

ACCEPTANCE AND PAYMENT FOR HONOUR 

Sec. 65. ACCEPTANCE FOR HONOUR SUPRA PROTEST. 

(1) Where a bill of exchange has been protested for dishonour by 
non-acceptance, or protested for better security, and is not overdue, 
any person, not being a party already liable thereon, may, with the 
consent of the holder, intervene and accept the bill supra protest for 
the honour of any party liable thereon, or for the honour of the per- 
son for whose account the bill is drawn. 

(2) A bill may be accepted for honour for part only of the sum for 
which it is drawn. 

(3) An acceptance for honour supra protest in order to be valid 
must: 

(a) Be written on the bill, and indicate that it is an accept- 
ance for honour; 
(6) Be signed by the acceptor for honour. 

(4) Where an acceptance for honour does not expressly state for 
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tion une sorte de monnaie dont il 
lui serait ais^ d'appr^ier la va- 
leur juridique, 

Ont iiomm6 pour leurs pleni- 
potentiaires, savoir : 

(Denomination des pl6nipoten- 
tiaires.) 

Lesquels, aprte s'etre commu- 
nique leurs pleins pouvoirs, 
trouv6s en bonne et due forme, 
sont Gonvenus des dispositions 
suivantes : 

Article premier. 

Les Etats contractants s'en- 
gagent k introduire dans leurs ter- 
ritoires respectifis, soit dans le 
texte original, soit dans leurs lan- 
gues nationales, le B^glement ci- 
annexe concemant la lettre de 
change et le billet k ordre, qui 
devra entrer en vigueur en mSme 
temps que la pr^sente convention. 

Get engagement s'6tend, k 
moins d'une reserve g^nerale ou 
speciale, aux colonies, possessions 
ou protectorats et aux circon- 
scriptions consulaires judiciaires 
des Etats contractants, dans la 
mesure oii leurs lois m^tropoli- 
taines s'y appliquent. 



Article 2. 

Par derogation k Tarticle 
premier 1°, du B^glement, chaque 
Etat contractant pent prescrire 
que des lettres de change cr^^es 
sur son territoire, qui ne contien- 
nent pas la denomination de 
lettre de change^ sont valables, 
pourvu qu'elles contiennent I'in- 



There have been named as 
plenipotentiaries the following: 
[Names of plenipotentiaries] 
Who, after having exhibited to 
each other their credentials, which 
were found to be in proper form, 
have figreed upon the following 
provisions : 



Article 1. 

The contracting states agpree to 
introduce within their respective 
countries, either in the original 
text, or in their national lan- 
guages, the Uniform Law hereto 
annexed concerning bills of ex- 
change and promissory notes, 
which shall become effective at 
the same time as the present Con- 
vention. 

This agreement shall extend, in 
the absence of a general or special 
reservation, to the colonies, pos- 
sessions, or protectorates, and to 
the jurisdiction of the consular 
courts of the contracting states, 
in so far as the laws of the mother 
country apply to them. 

Article 2. 

In derogation from article 1, 
subdivision 1, of the Uniform 
Law, each contracting state may 
prescribe that bills of exchange 
issued within its territory which 
do not contain the designation 
** bills of exchange," shall be 
valid, provided they contain the 
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dication expresse qu'elles sont d 
ordre. 

Article 3. 

Chaque Etat contractant a, 
pour les engagements pris en ma- 
ti^re de lettre de change sur son 
temtoire, la faculty de deter- 
miner de quelle mani^re il pent 
etre supple Jt la signature elle- 
meme, pourvu qu'une declaration 
authentique inscrite sur la lettre 
de change constate la volonte de 
celui qui aurait du signer. 

Article 4. 

Chaque Etat contractant a la 
faculty de prescrire, par deroga- 
tion ik I'article 18 du B^glement, 
que, pour un endossement fait sur 
son territoire, la mention impli- 
quant un nantissement sera 
r^put^e non Scrite. 

Dans ce cas, la mention sera 
egalement consider^e comme non 
ecrite par les autres Etats. 

Article 5. 

Par derogation & Tarticle 30, 
alinea 1, du B^glement^ chaque 
Etat contractant a la faculty de 
prescrire qu'un aval pourra etre 
donn6 sur son territoire par un 
acte s^pare indiquant le lieu ou 
il est intervenu. 

Article 6. 

Par derogation a Tarticle 32 
du R^glement, chaque Etat con- 
tractant a la faculte d'admettre 
des lettres payables en foire sur 
son territoire et de fixer la date 
de leur ech^ance. 



express indication that they are 
payable to order. 

Article 3. 

Each contracting state has, as 
regards obligations assumed rela- 
tive to bills of exchange within 
its territory, the power to deter- 
mine the manner of providing a 
substitute for signature, provided 
that a formal declaration in- 
scribed on the bill of exchange 
verifies the intention of the per- 
son who should have signed. 

Article 4. 

Each contracting state may 
prescribe, in derogation from 
article 18 of the Uniform Law, 
that, in an indorsement made 
within its territory, any statement 
implying a pledge shall be deemed 
not written. 

In such case the statement shall 
also be deemed not written in the 
other states. 

Article 5. 

In derogation from article 30, 
paragraph 1, of the Uniform Law, 
each contracting state may pre- 
scribe that a guaranty may be 
given within its territory in a 
separate document indicating the 
place where it is given. 

Article 6. 

In derogation from article 32 
of the Uniform Law, each con- 
tracting state may allow within 
its territory bills payable at a fair 
and fix the date of their maturity. 
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Ces lettres seront reconnues Such bills shall be recognized 
valables par les autres Etats. as valid by the other states. 

Article 7. 

Each contracting state may 
supplement article 37 of the Uni- 
form Law in such a way that, as 
regards bills of exchange payable 
within its territory, the holder 
shall be bound to make present- 
ment on the very day of their 
maturity. The failure to observe 
this obligation shall give rise only 
to damages. 

The other states may determine 
the conditions under which they 
will recognize such an obligation. 

Article 8. 

In derogation from article 38, 
paragraph 2, of the Uniform Law, 
each contracting state may au- 
thorize the holder to refuse par- 
tial payment of instruments pay- 
able ^dthin its territory. 

The right thus accorded to the 
holder shall be recognized by the 
other states. 

Article 9. 

Each contracting state may 
prescribe that, with the assent of 
the holder, protests to be drawn 
up within its territory may be 
replaced by a declaration dated 
and written upon the bill of ex- 
change itself, signed by the 
drawee, and transcribed in a pub- 
lic register w'ithin the time fixed 
for protests. 

Such a declaration shall be 
recognized by the other states. 



Article 7. 

Chaque Etat contractant pent 
completer Particle 37 du B^le- 
ment en ce sens que, pour une 
lettre de change payable sur son 
territoire, le porteur sera oblig6 
de la pr&enter le jour meme 
de r^h6ance; Tinobservation de 
cette obligation ne devra donner 
lieu qu'i des dommages-int^rets. 

Les autres Etats auront la fa- 
cult6 de determiner les conditions 
sous lesquelles ils reconnaitront 
une telle obligation. 

Article 8. 

Par derogation k Tarticle 38, 
alin^a 2, du B^glement, chaque 
Etat contractant pent, pour les 
titres payables sur son territoire, 
autoriser le porteur k refuser un 
paiement partiel. 

Le droit ainsi accorde au por- 
teur doit etre reconnu par les 
autres Etats. 

Article 9. 

Chaque Etat contractant a la 
faculte de prescrire qu'avec I'as- 
sentiment du porteur, les protets 
k dresser sur son territoire 
peuvent etre remplaces par une 
declaration dat6e et 6crite sur la 
lettre de change elle-meme, sign6e 
par le tire et transcrite sur un 
registre public dans le delai fixe 
pour les protets. 

Une telle declaration sera re- 
connue par les autres Etats. 
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Article 10. 

Par derogation k I'article 43, 
alin^a 2, du B^glement, chaque 
Etat contractant a la faculty de 
prescrire, soit que le protet f ante 
de paiement doit Stre dressi le 
premier jour ouvrable qui suit 
celui ou le paiement pent §tre 
exig6, soit qu'il doit etre dress6 
dans les deux jours ouvrables qui 
suivent. 

Article 11. 

Chaque Etat contractant a la 
faculty de prescrire que Tavis du 
non paiement, pr^vu par Particle 
44, alin^a 1, du B^glement pourra 
etre donn^ par ToflScier public 
charg^ de dresser le protet. 



Article 12. 

Chaque Etat contractant a la 
faculty de prescrire que les int6- 
rets dont il est question k I'article 
47, alin^a 1, 2°, et k Tarticle 48, 
2^, du B^glement, seront de six 
pour cent pour les lettres de 
change qui sont k la fois ^mises et 
payables sur son territoire. Cette 
disposition sera reconnue par les 
autres Etats. 

Le taux de Tinteret k courir k 
partir d'une action en justice est 
determine librement par la 16gis- 
lation de I'Etat ou Taction est in- 
tent6e. Toutefois, le defendeur 
ne pent reclamer le rembourse- 
ment des int^rets qu'il a pay6s 
que jusqu'i concurrence du taux 
ordinaire de cinq ou de six pour 
cent. 



Article 10. 

In derogation from article 43, 
paragraph 2, of the Uniform 
Law, each contracting state may 
prescribe either that protests for 
non-payment must be drawn up 
on the first business day following 
that on which payment may be 
demanded, or that they may be 
drawn up within the two suc- 
ceeding business days. 

Article 11. 

Each contracting state may 
prescribe that the notice of non- 
payment provided for by article 
44, paragraph 1, of the Uniform 
Law, may be given by the public 
ofiScer charged with drawing up 
the protest. 

Article 12. 

Each contracting state may 
prescribe that the interest re- 
ferred to in article 47, paragraph 
1, subdivision 2, and in article 48, 
subdivision 2, of the Uniform 
Law, shall be at the rate of 6 per 
cent for bills of exchange which 
are both issued and payable 
within its territory. This provi- 
sion shall be recognized by the 
other states. 

The rate of interest running 
from the commencement of an 
' action at law is determined by the 
law of the state where the action 
is brought. The defendant shall 
not claim reimbursement, how- 
ever, of the interest which he has 
paid beyond the ordinary rate of 
5 or 6 per cent. 
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Article 13 

Chaque Etat contractant est 
libre de d^ider que, dans le caa 
de dteh^nce ou de prescription, 
il subsistera sur son territoire nne 
action contre le tireur qui n'a pas 
fait provision ou contre un tireur 
ou un endosseur qui se seraient 
enrichis injustement. La meme 
faculty existe, en cas de prescrip- 
tion, en ce qui conceme I'accep- 
teur qui a re<;u provision ou se 
serait enrichi injustement. 

Article 14. 

La question de savoir si le ti- 
reur est obligi de foumir provi- 
sion k r^htence et si le porteur 
a des droits sp^iaux sur cette 
provision reste en dehors du 
B^glement et de la prSsente Con- 
vention. 

Article 15. 

Chaque Etat contractant pent, 
pour le cas d'une lettre de change 
payable sur son territoire, r^gler 
les cons^uences de la perte de 
cette lettre, notamment au point 
de vue de remission d'une nou- 
velle lettre, du droit d'obtenir le 
paiement ou de faire ouvrir une 
procedure d'annulation. 

Les autres Etats ont la faculty 
de determiner les conditions sous 
lesquelles ils reconnaitront les de- 
cisions judiciaires rendues en 
conforraite de ralin^a precedent. 

Article 16. 

C 'est & la legislation de chaque 
Etat qu*il appartient de deter- 
miner les causes d Interruption et 



Article 13. 

Each contracting state is free 
to decide, in case of prescription 
or loss of recourse, whether 
there shall lie within its territory 
an action against a drawer who 
has not provided cover or against 
a drawer or indorser who has 
been unjustly enriched. The 
same privilege shall exist in case 
of prescription as regards the ac- 
ceptor who has received cover or 
has been unjustly enriched. 

Article 14. 

The question whether the 
drawer is bound to provide cover 
at maturity, and whether the 
holder has special rights with 
reference to such cover, shall be 
outside of the Uniform Law and 
of the present Convention. 

Article 15. 

Each contracting state may, as 
regards bills of exchange payable 
in its territory, regulate the con- 
sequences of the loss of such bill, 
especially with reference to the 
issue of a new bill, or the right 
to obtain payment or to begin 
legal process for annulling such 
bill. 

The other states may determine 
the conditions under which they 
will recognize the judicial deci- 
sions rendered in conformity with 
the preceding paragraph. 

Article 16. 

The law of each state deter- 
mines the causes of interruption 
or suspension of prescription as 
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de suspension de la prescription 
des actions resultant d'une lettre 
de change dont ses tribunaux ont 
h connaitre. 

Les autres Etats ont la faculty 
de determiner les conditions aux- 
quelles ils reconnaitront de pa- 
reilles causes. II en est de meme 
de Teffet d'une action comme 
moyen de f aire courir le delai de 
prescription pr6vu par I'article 
70, alin6a 3, du Beglement. 

Article 17. 

Chaque Etat contractant a la 
faculty de prescrire que certains 
jours ouvrables seront assimil6s 
aux jours feries 16gaux en ce qui 
conceme la presentation k I'ac- 
ceptation ou au paiement et tons 
autres actes relatifs k la lettre de 
change. 

Article 18. 

Chaque Etat contractant a la 
faculty de ne pas reconnaitre la 
validite de 1 'engagement pris en 
mati^re de lettre de change par 
Tun de ses ressortissants et qui ne 
serait tenu pour valable dans le 
territoire des autres Etats con- 
tractants que par application de 
Tarticle 74, alin6a*2, du Bftgle- 
ment. 

Article 19. 

Les Etats contractants ne 
peuvent subordonner k Tobser- 
vation des dispositions sur le 
timbre la validity des engage- 
ments pris en mati^re de lettre de 
change ou I'exercice des droits 
qui en d^coulent. 



regards actions on bills of ex- 
change which fall within the 
jurisdiction of its courts. 

The other states may determine 
the conditions under which they 
will recognize such causes. The 
same rule shall apply to the ef- 
fect of an action as starting the 
time of prescription to run which 
is provided for by article 70, 
para^aph 3^ of the Uniform Law. 



Article 17. 

Each contracting state may 
prescribe that certain business 
days shall be assimilated to legal 
holidays as regards presentment 
for acceptance or for payment 
and all other acts relating to bills 
of exchange. 

Article 18. 

Each contracting state may re- . 
fuse to recognize the validity of 
an obligation entered into with 
respect to bills of exchange by 
one within its jurisdiction which 
would not be regarded as valid 
within the territory of the other 
contracting states except by ap- 
plication of article 74, paragraph 
2, of the Uniform Law. 

Article 19. 

The contracting states cannot 
subordinate the validity of obli- 
gations entered into with respect 
to bills of exchange or the exercise 
of rights derived therefrom, to a 
compliance with stamp tax regu- 
lations. 
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lis peuvent, toutefois, sus- 
pendre Texercice de ces droits 
jusqu'^ I'acquittement des droits 
de timbre qu'ils ont presents, 
lis peuvent 6galement d6eider 
que la quality et les effets de titre 
imm^diatement executoire qui, 
d'apr^s leurs legislations, seraient 
attribu6s k la lettre de change, 
seront subordonn6s k la condition 
que le droit de timbre ait itfi, dte 
la creation du titre, dflment ac- 
quitt^ conform6ment aux disposi- 
tions de leurs lois. 

Article 20. 

Les Etats contractants se r^ser- 
vent la faculty de ne pas appli- 
quer les principes de droit inter- 
national priv6 consacr^ par la 
pr^sente Convention ou par le 
B^glement en tant qu'il s'agit: 

1^. d'un engagement pris hors 
des territoires des Etats contrac- 
tants. 

2®. d'une loi qui serait appli- 
cable d'aprte ces principes et qui 
ne serait pas celle d'un des Etats 
contractants. 

Article 21. 

Ijes dispositions des articles 2 k 
13 et 15 k 20, relatives k la lettre 
de change, s'appliquent egale- 
ment au billet k ordre. 

Article 22. 

Chaque Etat contractant se 
reserve la faculty de restreindre 
Tengagement mentionn6 dans 
Tarticle premier aux seules dis- 
positions sur la lettre de change 
et de ne pas introduire sur son 



They may, however, suspend 
the exercise of such rights until 
the payment of the prescribed 
stamp taxes. They may also pro- 
vide that the quality and effects 
of being an instrument subject to 
immediate execution, which bills 
of exchange may possess accord- 
ing to their laws, shall be subject 
to the condition that the stamp 
tax has been duly paid at the time 
of the issue of the instrument in 
accordance with the provisions 
of their laws. 

Article 20. 

The contracting states reserve 
the right not to apply the prin- 
ciples of private international 
law sanctioned by the present 
Convention or by the Uniform 
Law so far as concerns : 

1. An obligation entered into 
outside the territories of the con- 
tracting states, 

2. A law which would be appli- 
cable according to these princi- 
ples and which is not that of one 
of the contracting states. 

Article 21. 

The provisions of articles 2 to 
13 and 15 to 20, concerning bills 
of exchange, shall apply equally 
to promissory notes. 

Article 22. 

Each contracting state reserves 
the right to restrict the obliga- 
tion mentioned in article 1 to the 
provisions concerning bills of ex- 
change, and not to introduce 
within its territory the provisions 
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territoire les dispositions sur le 
billet h ordre contenues dans le 
titre II dn RSglement. Dans ee 
casy I'Etat qui a profits de cette 
r&erve, ne sera consid6r6 comme 
Etat contraetant que pour ee qui 
conceme la lettre de change. 

Chaque Etat se r6serve 6gale- 
ment la faculty de faire des dis- 
positions concernant le billet k 
ordre un RSglement special qui 
sera enti^rement conforme aux 
stipulations du titre II du B^gle- 
ment et qui reproduira les rSgles 
sur la lettre de change auxquelles 
il est renyoy6, sous les seules mod- 
ifications resultant des articles 77, 
78, 79 et 80 du RSglement et de 
Tarticle 21 de la pr&ente Con- 
vention. 

Article 23. 

Les Etats contractants s'obli- 
gent h ne pas changer Tordre des 
articles du RSglement par 1 'intro- 
duction des modifications on addi- 
tions auxquelles ils sont autoris6s. 

Article 24. 

Les Etats contractants commu- 
niqueront au Gouvemement des 
Pays-Bas toutes les dispositions 
qu'ils 6dicteront en vertu de la 
presente convention on en execu- 
tion du Reglement. 

De meme, les Etats communi- 
queront audit Gouvemement les 
termes qui, dans les langues re- 
connues sur leur territoire, cor- 
respondent k la denomination de 
lettre de change et de billet i 
ordre, Lorsqu'il s'agit d'une 



concerning promissory notes con- 
tained in title II of the Uniform 
Law. In this event, the state 
which has availed itself of this 
reservation shall be considered as 
a contracting state only as re- 
gards bills of exchange. 

Each state also reserves the 
right to make provisions concern- 
ing promissory notes, by a special 
law wtich shall be in conformity 
in every respect with the provi- 
sions of title II of the Uniform 
Law, and which shall reproduce 
the rules on bills of exchange to 
which reference is made, with 
only the modifications resulting 
from articles 77, 78, 79, and 80 
of the Uniform Law, and of arti- 
cle 21 of the present Convention. 

Article 23. 

The contracting states agree 
not to change the order of the 
articles of the Uniform Law in in- 
troducing modifications or addi- 
tions which they are authorized 
to make. 

Article 24. 

The contracting states shall 
communicate to the (Government 
of the Netherlands all the provi- 
sions which they may enact under 
the present Convention or in 
carrying out the Uniform Law. 

The states shall likewise com- 
municate to the said government 
the terms which, in the languages 
recognized within the territory, 
correspond to the designations 
**bill of exchange" and ** promis- 
sory note." When the same Ian- 
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meme langue, les Etats int^ress^s 
s'entendront entre eux, autant 
que possible, sur le choix d'un 
seul et meme terme. 

Les Etats notifieront, en outre, 
audit Gk)uvemement la liste des 
jours f6ri6s 16gaux et des autres 
jours oil le paiement ne peut etre 
exig6 dans leurs pays respectifs. 

Les Etats ou une loi autre que 
la loi nationale est d^clar^e com- 
p^tente pour determiner la car 
pacit^ de leurs ressortissants de 
s 'engager par lettre de change, 
auront 6galement soin d'en in- 
former le Gtouvemement des 
Pays-Bas. 

Le Gouvernement des Pays-Bas 
fera connaatre imm^diatement h 
tous les autres Etats contractants 
les indications qui lui auront 6t6 
donn^ en vertu des alin^as 
pr6c6dent8. 



guage is used in two or more 
states they shall agree among 
themselves, aa far as possible, 
upon the choice of one and the 
same term. 

The states shall also submit to 
the said government a list of the 
legal holidays and other days on 
which payment cannot be de- 
manded within the respective ter- 
ritories. 

The states in which a law other 
than the national law is declared 
competent to determine the ca^ 
pacity of persons subject to their 
jurisdiction to bind themselves by 
bill of exchange shaU give notice 
thereof likewise to the Gtovem- 
ment of the Netherlands. 

The Government of the Nether- 
lands shall immediately transmit 
to all the other contracting states 
the information which it has re- 
ceived by virtue of the preceding 
paragraphs. 



Article 25. 

La pr^nte convention sera 
ratifi^e aussitot que possible. 

Les ratifications fieront depo- 
s6es k la Haye. 

Le premier d6p6t de ratifica- 
tions sera constat^ par un proc^s- 
verbal signe par les Bepr^n- 
tants des Etats qui y prennent 
part et par le Ministre des Af- 
faires Etrang^res des Pays-Bas. 

Les depots ult6rieurs de ratifi- 
cations se feront au moyen d'une 
notification 6crite adress^e au 
Gouvernement des Pays-Bas et 



Article 25. 

The present Convention shall 
be ratified as soon as possible. 

The ratifications shall be de- 
posited at The Hague. 

The first deposit of ratifica- 
tions shall be attested in a docu- 
ment signed by the representa- 
tives of the states which shall take 
part therein and by the Minister 
of Foreign Affairs of the Nether- 
lands. 

The subsequent deposits of 
ratifications shall be made by 
means of a written notification 
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accompagnSe de rinstrument de 
ratification. 

Copie certifi^e conforme du 
procfes-verbal relatif an premier 
d6pdt de ratifications, des notifi- 
cations mentionn6es k I'alin^a 
pr^c^dent, ainsi que des instru- 
ments de ratification qui les ac- 
compagnent^ sera imm6diatement, 
par les soins du Gk)uvemement 
des Pays-Bas et par la voie dip- 
lomatique, remise aux Etats qui 
ont signe la prSsente convention 
ou qui y auront adhere. Dans 
les cas vis6s par I'alin^a prece- 
dent, ledit Qouvemement leur 
fera connaftre en meme tempts la 
date k laquelle il a reQU la noti- 
fication. 



addressed to the Government of 
the Netherlands and accompanied 
by the instrument of ratification. 
A certified copy of the docu- 
ment relating to the first deposit 
of ratifications and of the notifi- 
cations mentioned in the preced- 
ing paragraph, as well as of the 
instruments of ratification accom- 
panying them, shall be trans- 
mitted immediately, through the 
good offices of the Government of 
the Netherlands and through dip- 
lomatic channels, to the states 
which have signed the present 
Convention or which shall be- 
come parties thereto. In the cases 
mentioned in the preceding para- 
graph the said government shall 
inform them at the same time of 
the date on which it has received 
the notification. 



Article 26. 

Les Etats non signataires pour- 
ront adherer k la pr6sente con- 
vention, qu'ils aient 6t6 ou non 
repr^sentes aux Conferences in- 
temationales de la Haye pour 
rUnification du Droit relatif k la 
Lettre de Change et an Billet k 
Ordre. 

L'Etat qui desire adherer no- 
tifie par ^rit son intention an 
Qouvemement des Pays-Bas en 
lui transmettant Tacte d'adh&ion 
qui sera d6pos6 dans les Archives 
audit Qouvemement. 

Le Qouvemement des Pays-Bas 
transmettra imm^diatement k 
tons les Etats qui ont signe la 
pr&ente convention ou qui y 



Article 26. 

States which are not signatories 
may become parties to the present 
Convention, whether represented 
or not at the International Con- 
ferences of the Hague for the 
Unification of the Law Relating 
to Bills of Exchange and Promis- 
sory Notes. 

A state wishing to adhere shall 
notify the Qovernment of the 
Netherlands of its intention in 
writing by transmitting the act of 
adhesion, which shall be deposited 
in the archives of said govern- 
ment. 

The Government of the Nether- 
lands shall immediately transmit 
to all states which have signed the 
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auront adh^rfi, copie certifiSe con- 
forme de la notification ainsi que 
de I'acte d'adh^ion, en indiquant 
la date k laquelle il a requ la noti- 
fication. 



Article 27. 

La presente convention pro- 
duira effet, pour les Etats qui 
auront particip^ au premier 
d^pot de ratifications, six mois 
aprte la date du proc^s-verbal de 
ce d6pot et, pour les Etats qui la 
ratifieront ult^rieurement ou qui 
y adh^reront, six mois apres que 
les notifications pr6vues dans 
I'article 25, alinea 4, et dans 
I'article 26, alin6a 2, auront 6t4 
regues par le Gouvernement des 
Pays-Bas. 

Article 28. 

S*il arrivait qu'un des Etats 
contractants voulut d6noncer la 
presente ^Convention, la d&ioncia- 
tion sera notifi^e, par ^crit, au 
Gouvernement des Pays-Bas qui 
communiquera imm^diatement 
copie certifi6e cohforme de la noti- 
fication k tons les autres Etats 
en leur faisant connaitre la date 
a laquelle il Ta regue. 

La d^nonciation, qui ne pourra 
se faire qu'apr&s un d61ai de trois 
ans k partir de la date du premier 
depot des ratifications, produira 
ses eflfets k regard de TBtat seul 
qui Taura notifi6e et un an aprSs 
que la notification en sera par- 
venue au Gteuvemement des Pays- 
Bas. 



present Convention, or which 
shall become parties thereto, a 
certified copy of the notification, 
as well as the act of adhesion, 
with an indication of the date 
when it received such notification. 

Article 27, 

The present Convention shall 
take effect for the states which 
have taken part in the first de- 
posit of ratifications, six months 
from the date of the document 
attesting such deposit, and for the 
states which ratify later or be- 
come parties thereto, six months 
after receipt by the Government 
of the Netherlands of the notifi- 
cations referred to in article 25, 
paragraph 4, and in article 26, 
paragraph 2. 

Article 28. 

If it should happen that one of 
the contracting states should de- 
sire to denounce the present Con- 
vention, such denunciation shall 
be communicated in writing to 
the Government of the Nether- 
lands, which shall immediately 
transmit a certified copy of the 
notification to all the other states, 
informing them of the date when 
it was received. 

The denunciation, which can- 
not take place until three years 
after the date of the first deposit 
of ratifications, shall be effective 
only as regards the state which 
shall have given notice thereof, 
and one year after the notification 
shall have reached the Govern- 
ment of the Netherlands. 
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Article 29. 

L'Etat qui d&ire profiter d'une 
des reserves mentionnees dans 
Tarticle premier, alin^a 2, ou 
dans Tartiele 22, alin6a 1, doit 
rinserer dans Tacte de ratifica- 
tion ou d 'adhesion. S'il desire 
ulterieurement renoncer & cette 
reserve il notifie par ecrit son in- 
tention au Gouvemement des 
Pays-Bas; en ce cas, les disposi- 
tions de Particle 26, alin6a 3, et 
de I'article 27 sont applicables. 

L'Etat contractant qui, poste- 
rieurement, desire profiter d'une 
des reserves ci-dessus mention- 
nees notifie par 6crit son inten- 
tion au Qouvemement des Pays- 
Bas ; sont applicables d. cette noti- 
fication les dispositions de Parti- 
cle 28. 

Article 30. 

Apres un d61ai de deux ans & 
partir du premier d^pot des rati- 
fications, cinq Etats contractants 
peuvent adresser une demande 
motiv6e au Gtouvemement des 
Pays-Bas & Peffet de provoquer 
la reunion d'une conference qui 
d^libSrerait sur la question de 
savoir s'il y a lieu d'introduire 
des additions ou des modifications 
dans le B^glement ou la pr^sente 
Convention. , 

En I'absence d'une telle de- 
mande, le Gk)uvemement des 
Pays-Bas prendra soin de con- 
voquer une conference dans le 
but indiqu6 aprte 1 'expiration 
d'un d^lai de cinq ans d. partir 
du premier d^pot des ratifica- 
tions. 



Article 29. 

A state desiring to avail itself 
of any of the reservations men- 
tioned in article 1, paragraph 2, 
or in article 22, paragraph 1, must 
insert such reservation in the act 
of ratification or adhesion. If it 
desires subsequently to renounce 
this reservation, it shall notify 
the Government of the Nether- 
lands of such intention in writ- 
ing; in such case the provisions 
of article 26, paragraph 3, and of 
article 27, shall be applicable. 

A contracting state which sub- 
sequently desires to avail itself of 
any of the reservations above 
mentioned must notify the Gov- 
ernment of the Netherlands of its 
intention in writing. The pro- 
visions of article 28 shall apply 
to this notification. 

Article 30. 

Two years after the first de- 
posit of ratifications any five con- 
tracting states may address a re- 
quest, specifying reasons, to the 
(Government of the Netherlands 
for the purpose of calling a con- 
ference to deliberate on the ques- 
tion whether there shall be made 
additions to or modifications of 
the Uniform Law or the present 
Convention. 

In the absence of such a request 
the Government of the Nether- 
lands shall call the conference for 
the aforesaid purpose after the 
lapse of five years from the first 
deposit of ratifications. 
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Article 31. 

La presente Convention qui 
portera la date du vingt-trois 
juillet 1912, pourra etre sign^e 
k la Haye, jusqu'au trente et un 
juillet 1913, par les P16nipoten- 
tiaires des Puissances repr6sen- 
t^ k la premiere ou k la 
deuxi^me Conference intemation- 
ale pour Tunification du droit 
relatif k la lettre de change et au 
billet k ordre. 

En foi de quoi, les P16nipoten- 
tiaires ont revetu la pr^nte Con- 
vention de leurs signatures et y 
ont appos6 leurs cachets. 

Fait k la Haye, le vingt-trois 
juillet mil neuf cent douze, en un 
seul exemplaire qui restera de- 
pose dans les archives du Qou- 
vemement des Pays-Bas, et dont 
ime copie certifiee conforme sera 
remise, par la voie diplomatique, 
k chacun des Qouvernements 
represent^ k la conference. 



Article 31. 

The present Convention, which 
shall bear the date of July 23, 
1912, may be signed at The Hague 
until July 31, 1913, by the pleni- 
potentiaries of the powers repre- 
sented at the first or at the second 
International Conference for the 
Unification of the Law Relating 
to Bills of Exchange and Promis- 
sory Notes. 

Wherefore, the plenipotentia- 
ries have signed the present Con- 
vention and have afSxed their 
seals thereto. 

Done at The Hague the 23d of 
July, 1912, in a single instrument 
which shall be deposited in the 
archives of the Government of the 
Netherlands, and of which a cer- 
tified copy shall be sent, through 
diplomatic channels, to each of 
the governments represented at 
the conference. 



II. REGLEMENT UNIFORME SUR II. UNIFORM LAW ON BILLS OF 
LA LETTRE DE CHANGE ET EXCHANGE AND PROMIS- 

LE BILLET A ORDRE. SORY NOTES. 



TiTRE Premier. — De la Lettre 
DE Change. 

Chapitre Premier. 

De la creation et de la forme de 
la lettre de change. 

Article premier. 

La lettre de change contient : 
1°. la denomination de lettre 
de change ins6ree dans le texte 
meme du titre et exprimee dans 



Title I. — Bills op Exchange. 

Chapter I. 

The Issue and Form of Bills of 
Exchange. 

Article 1. 

A bill of exchange must con> 
tain: 

1. The designation as a bill of 
exchange inserted in the body of 
the instrument itself and ex> 
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la langne employ^ pour la redac- 
tion de ce titre. 

2°, le mandat pur et simple de 
payer une Bomme d^termin^. 

3°. le nom de celui qui doit 
payer (tir6). 

4°. 1 'indication de Tech^ance. 

5°. celle du lieu ou le paiement 
<loit s'eflPectuer. 

6°. le nom de celui auquel ou 
k I'ordre duquel le paiement doit 
etre fait. 

7°. rindication de la date et du 
lieu oii la lettre est cr£^. 

8°. la signature de celui qui 
•6met la lettre (tireur). 



pressed in the language used in 
the execution of such instrument ; 

2. An unconditional order to 
pay a certain sum; 

3. The name of the party who 
is to pay (drawee) ; 

4. An indication of the day of 
maturity ; 

5. An indication of the place 
where payment is to be made ; 

6. The name of the party to 
whom, or to whose order, pay- 
ment is to be made ; 

7. An indication of the date 
and of the place where the bill is 
issued; 

8. The signature of the party 
who issues the bill (drawer). 



Article 2. 

Le titre dans lequel une des 
enonciations indiqu6es k I'article 
precedent fait defaut, ne vaut pas 
comme lettre de change, sauf dans 
les cas d£termin6s par les alin^as 
auivants. 

La lettre de change dont 
I'ech^ance n'est pas indiqu6e, est 
eonsiderSe comme payable 4 vue. 

A d^faut d 'indication speciale, 
le lieu d6sign6 k cdt6 du nom du 
tir6 est r6put6 etre le lieu de paie- 
ment et, en meme temps, le lieu 
du domicile du tire. 

La lettre de change n'indiquant 
pas le lieu de sa creation est con- 
sider^ comme souscrite dans le 
lieu design^ k cote du nom du 
tireur. 



Article 2. 

An instrument in which any 
one of the requirements indicated 
in the preceding article is want- 
ing, is not valid as a bill of ex- 
change, except in the cases men- 
tioned in the following para- 
graphs: 

A bill of exchange in which the 
time of payment is not indicated 
is deemed payable at sight. 

In the absence of a special indi- 
cation, the place designated be- 
side the name of the drawee is 
deemed the place of payment and 
at the same time the place of the 
drawee's domicile. 

A bill of exchange which does 
not indicate the place of its issue 
is deemed drawn in the place 
designated beside the name of the 
drawer. 
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Article 3. 

La lettre de change pent etre 
a Tordre du tireur loi-mSme. 

EUe peut etre tirSe sur le ti- 
reur lui-meme. 

EUe peut etre tir6e pour le 
compte d'un tiers. 

Article 4. 
Une lettre de change peut etre 
payable au domicile d'un tiers, 
soit dans le lieu du domicile du 
tir6, soit dans un autre lieu, 
(lettre de change domicili6e). 

Article 5. 

Dans une lettre de change pay- 
able k vue ou k un certain delai 
de vue, il peut etre stipule par le 
tireur que la somme sera produc- 
tive d'int^rets. Dans toute autre 
lettre de change, cette stipulation 
est r^putee non 6crite. 

Le taux des interets doit etre 
indiqu6 dans la lettre; k d6faut 
de cette indication, il est de cinq 
pour cent. 

Les int6rets courent k partir de 
la date de la lettre de change, si 
une autre date n'est indiqu^e. 

Article 6. 

La lettre de change dont le 
montant est 6crit k la fois en 
toutes lettres et en chiffres, vaut, 
en cas de diflference, pour la 
somme 6crite en toutes lettres. 

La lettre de change dont le 
montant est ecrit plusieurs fois, 
soit en toutes lettres, soit en chif- 
fres, ne vaut, en cas de diflference, 
que pour la moindre somme. 



Article 3. 

A bill of exchange may be pay- 
able to the order of the drawer 
himself. 

It may be drawn upon the 
drawer itself. 

It may be drawn for the ac- 
count of a third party. 

Article 4. 
A bill of exchange may be pay- 
able at the domicile of a third 
party, either in the place where 
the drawee is domiciled or in an- 
other place (domiciled bill of ex- 
change). 

Article 5. 

In a bill of exchange payable 
at sight or at a certain time after 
sight, it may be stipulated by the 
drawer that the sum shall bear 
interest. In any other bill of ex- 
change this stipulation shall be 
deemed not written. 

The rate of interest ttiust be in- 
dicated in the bill ; in the absence 
of such an indication, it is 5 per 
cent. 

Interest runs from the date of 
the bill of exchange, if no other 
date is indicated. 

Article 6. 

A bill of exchange of which the 
amount is written both in words 
and in figures is valid in case of 
discrepancy for the sum written 
in words. 

A bill of exchange of which the 
amount is written several times, 
either in words or in figures, is 
valid in case of discrepancy only 
for the smaller sum. 
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Article 7. 

Si une lettre de change porte 
la signature de personnes inca- 
pables de s'obliger, les obligations 
des autres signataires n'en sent 
pas moins valables. 

Article &. 

Quiconque appose sa signature 
sur une lettre de change, comme 
representant d'une personnc pour 
laquelle il n'avait pas le pouvoir 
d'agir, est oblige lui-meme en 
vertu de la lettre. II en est ainsi 
du repr6sentant qui a depasse ses 
pouvoirs. 

Article 9. 

Le tireur est garant de Taccep- 
tation et du paiement. 

n peut s'exonerer de la garan- 
tie de I'acceptation ; toute clause 
par laquelle il s'exon^re de la 
garantie du paiement est r^put^e 
non 6crite. 

Chapitre II. 
De Vendossement. 

Article 10. 

Toute lettre de change, meme 
non express6ment tiree a ordre, 
est transmissible par la voie de 
I'endossement. 

Lorsque le tireur a ins^r6 dans 
la lettre de change les mots '^non 
k ordre'' ou une expression 
6quivalente, le titre n'est trans- 
missible que dans la forme et avec 
les effets d'une cession ordinaire. 

L'endossement peut etre fait 
meme au profit du tir6, accepteur 
ou non, du tireur ou de tout 



Article 7. 

If a bill of exchange bears the 
signature of parties having no 
capacity to contract, the obliga- 
tions of other signers are none the 
less valid. 

Article 8. 

Whoever places his signature 
on a bill of exchange as agent of 
a person for whom he has no 
authority to act is himself liable 
on the bill. The same rule ap- 
plies to an agent who has ex- 
ceeded his authority. 

Article 9. 

The drawer guarantees accept- 
ance and payment. 

He may exclude his liability as 
guarantor of acceptance. Any 
stipulation excluding his liability 
as guarantor of payment shall be 
deemed not written. 

Chapter II. 
Indorsement. 

Article 10. 

Any bill of exchange, even if 
not expressly drawn to order, 
shall be transferable by means of 
indorsement. 

When the drawer has inserted 
in a bill of exchange the words 
*'not to order," or any equiva- 
lent expression, the instrument is 
transferable only in the form and 
with the effect of an ordinary 
assignment. 

An indorsement may be for the 
benefit of the drawee, whether he 
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autre oblige. Ces personnes peu- 
vent endosser la lettre k nouveau. 



Article 11. 

L 'endossement doit etre pur et 
simple. Toute condition k la- 
quelle il est subordonn^ est r6- 
putee non 6crite. 

L'endossement partiel est nul. 

Est 6galement nul l'endosse- 
ment '*au porteur.*' 

Article 12. 

L'endossement doit etre 6crit 
sur la lettre de change ou sur une 
feuille qui y est rattachde (al- 
longe). II doit etre signe par 
I'endosseur. 

L'endossement est valable 
alors meme que le b6n6ficiaire 
n'y serait pas design^ ou que 
I'endosseur se serait bom£ k ap- 
poser sa signature au dos de la 
lettre de change ou d'une allonge 
(endossement en blanc). 

Article 13. 

L'endossement transmet tons 
les droits resultant de la lettre de 
change. 

Si l'endossement est en blanc, 
le porteur pent : 

1°. remplir le Wane, soit de son 
nom, soit du nom d'une autre per- 
sonne; 

2°. endosser la lettre de nou- 
veau en blanc ou k une autre per- 
sonne; 

3°. remettre la lettre k un tiers, 
sans remplir le blanc et sans 1 'en- 
dosser. 



be an acceptor or not; for the 
benefit of the drawer or of any 
other party liable. These parties 
may again indorse the bill. 

Article 11. 

The indorsement must be un- 
conditional. Any condition to 
which it is made subject shall be 
deemed not written. 

A partial indorsement shall be 
void. 

An indorsement to bearer shall 
also be void. 

Article 12. 

The indorsement must be writ- 
ten on the bill of exchange or on. 
a sheet attached thereto (allonge). 
It must be signed by the indorser. 

An indorsement is vaUd al- 
though the indorser is not desig- 
nated or although the indorser 
has simply placed his signature 
on the back of the bill of exchange 
or on an allonge (indorsement in 
blank). 

Article 13. 

The indorsement transfers all 
the rights arising from the bill of 
exchange. 

If the indorsement is in blank, 
the holder may : 

1. Fill in the blank either with 
his own name or with the name of 
another party ; 

2. Indorse the bill again in 
blank over to another party ; 

3. Deliver the bill to a third 
party without filling in the blank 
and without indorsing it. 
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Article 14. 

L'endosseur est, sauf clause 
contraire, garant de 1 'acceptation 
et du paiement. 

H pent interdire un nouvel en- 
dossement; dans ce cas, il n'est 
pas tenu k la garantie envers les 
personnes anxquelles la lettre est 
nlt^rieurement endoss^e. 

Article 15. 

Le detenteur d'une lettre de 
change est considere comme por- 
teur legitime s'il justifie de son 
droit par une suite ininterrompue 
d'endossements, meme si le der- 
nier endossement €st en blanc. 
Quand un endossement en blanc 
est suivi d'un autre endossement, 
le signataire de eelui-ci est r6put£ 
avoir acquis la lettre par Ten- 
dossement en blanc. Les endosse- 
ments biff^s sont r^put^s non 
avenus. 

Si une personne a £t6 d^pos- 
s£d^e d'une lettre de change par 
quelque evenement que ce soit, le 
porteur justifiant de son droit de 
la mani^re indiqu6e k l'alin6a pr6- 
c6dent, n'est tenu de se dessaisir 
de la lettre que s'il I'a acquise de 
mauvaise foi ou si, en I'acqu^- 
rant, il a commis une f ante lourde. 



Article 16. 
Les personnes actionn^es en 
vertu de la lettre de change ne 
peuvent pas opposer an porteur 
les exceptions fond6es sur leurs 
rapports personnels avec le tireur 



Article 14. 

In the absence of a stipulation 
to the contrary, every indorser 
guarantees acceptance and pay- 
ment. 

He may prohibit further in- 
dorsement; in this case he is not 
bound by his guaranty as regards 
parties to whom the bill is subse- 
quently indorsed. 

Article 15. 

The possessor of a bill of ex- 
change is deemed its lawful 
holder if he can prove his title by 
an uninterrupted series of in- 
dorsements, even though the last 
indorsement is in blank. When 
an indorsement in blank is fol- 
lowed by another indorsement, 
the latter indorser shall be pre- 
sumed to have acquired the bill 
under the blank indorsement. 
Indorsements which have been 
struck out shall be regarded as 
non-existing. 

If a party has been dispos- 
sessed of a bill of exchange in any 
manner whatever, the holder 
proving his title in the manner 
indicated in the preceding para- 
graph shall not be bound to sur- 
render the bill, unless he has ac- 
quired it in bad faith or in ac- 
quiring it has been guilty of gross 
negligence. 

Article 16. 
A party sued on a bill of ex- 
change cannot set up against the 
holder any defence based upon 
his personal relations with the 
drawer or with prior holders un- 
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on avec les porteurs ant^rieors, less the transfer took place pur- 

k moins que la transmission n'ait suant to a fraudulent nnder- 

eu lieu k la suite d'une entente standing, 
frauduleuse. 



Article 17. 

Lorsque Tendossement contient 
la mention *'valeur en recouvre- 
ment/' *'pour encaissement," 
"par procuration" ou toute 
autre mention impliquant un sim- 
ple mandaty le porteur pent exer- 
cer tous les droits d^rivant de la 
lettre de change, mais il ne pent 
endosser celle-ci qu'4 titre de pro- 
curation. 

Les obliges ne peuvent, dans ce 
cas, invoquer contre le porteur 
que les exceptions qui seraient 
opposables k Tendosseur. 

Article 18. 

Lorsqu'un endossement con- 
tient la mention "valeur en gar- 
antie/' *'valeur en gage" ou 
toute autre mention impliquant 
un nantissement, le porteur pent 
exercer tous les droits d^rivant de 
la lettre de change, mais un en- 
dossement fait par lui ne vaut 
que comme endossement a titre 
de procuration. 

Les obliges ne peuvent invoquer 
contre le porteur les exceptions 
fondles sur leurs rapports per- 
sonnels avec Tendosseur, k moins 
que Tendossement n'ait eu lieu k 
la suite d'une entexite fraulu- 
leuse. 

Article 19. 
L'endossement post6rieur k 
1 *6cheance produit les meme eflfets 
qu'un endossement ant^rieur. 



Article 17. 

When an indorsement contains 
the words "value for collection," 
"for payment," "by procura- 
tion," or any other words imply- 
ing mere agency, the holder may 
exercise all the rights arising 
from the bill of exchange, but can 
indorse it only as agent. 

The parties liable in such a 
case can set up against the holder 
only the defences which could be 
set up against the indorser. 



Article 18. 

When an indorsement contains 
the words "value as security," 
"value as pledge," or any other 
words implying a pledge, the 
holder may exercise all the rights 
arising from the bill of exchange, 
but an indorsement made by him 
shall operate only as an indorse- 
ment in the capacity of agent. 

The parties liable cannot set 
up against the holder defences 
based upon their personal rela- 
tions with the indorser, unless the 
indorsement was made pursuant 
to a fraudulent understanding. 



Article 19. 
An indorsement subsequent to 
maturity shall produce the same 
effect as an indorsement before 
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Toutefois, rendossement poste- 
rieur au protet faute de paiement 
ou fait apr^s rexpiration du 
d^lai fix6 pour le dresser, ne pro- 
duit que les effets d'une cession 
ordinaire. 



maturity. An indorsement after 
protest for non-payment or after 
expiration of the time fixed for 
drawing it shall have, however, 
only the eflPeet of an ordinary 
assignment. 



Chapitre III. 
De V acceptation. 

Article 20. 

La lettre de change pent etre, 
jusqu'dr r6ch£ance, presentee & 
I'acceptation du tir6, au lieu de 
son domicile, par le porteur ou 
meme par un simple d^tenteur. 

Article 21. 

Dans toute lettre de change, le 
tireur pent stipuler qu'elle devra 
etre pr&sent^ k I'acceptation, 
avec ou sans fixation de d61ai. 

H pent interdire dans la lettre 
la presentation k I'acceptation, k 
moins qu'il ne s'agisse d'une let- 
tre de change domicili^e ou tir6e 
a un certain delai de vue. 

II pent aussi stipuler que la 
pr^ntation h, Tacceptation ne 
pourra avoir lieu avant une cer- 
taine date. 

Tout endosseur pent stipuler 
que la lettre devra etre prAsent^e 
i 1 'acceptation, avec ou sans fixa- 
tion de delai, h. moins qu'elle 
n'ait 6te d6clar6e non acceptable 
par le tireur. 

Article 22. 

Les lettres de change k un cer- 
tain d61ai de vue doivent etre 



Chapter III, 
Acceptance. 

Article 20. 

A bill of exchange may, until 
maturity, be presented for ac- 
ceptance to the drawee, at the 
place of his domicile by the holder 
or by a mere custodian of such 
bill. 

Article 21. 

The drawer may stipulate in 
any bill of exchange that it must 
be presented for acceptance, with 
or without fixing a time limit. 

He may forbid presentment for 
acceptance in the bill of exchange, 
except in the case of a domiciled 
bill of exchange or a bill drawn 
payable at a certain time after 
sight. 

He may also stipulate that pre- 
sentment for acceptance shall not 
take place before a certain date. 

Any indorser may stipulate 
that a bill must be presented for 
acceptance, with or without fixing 
a time limit, unless it has been 
declared by the drawer not sub- 
ject to acceptance. 

Article 22. 

Bills of exchange payable a cer- 
tain time after sight must be pre- 
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pr6sent^es k racceptation dans 
les six mois de leur date. 

Le tireur pent abr6ger ce der- 
nier delai ou en stipuler un plus 
long. 

Ces d^lais penvent etre ab- 
r6g6s par les endosseurs. 

Article 23. 

Le porteur n'est pas oblige de 
se dessaisir, entre les mains du 
tir£y de la lettre pr^sent^e k 
racceptation. 

Le tir6 pent demander qn'nne 
seconde pr^ntation lui soit faite 
le lendemain de la premiere. 
Les int^ress^s ne sont admis k 
pr6tendre qu'il n'a pas 6t6 fait 
droit k cette demande que si 
celle-ci est mentionn^e dans le 
protet. 

Article 24. 

L 'acceptation est 6crite sur la 
lettre de change. Elle est ex- 
prim6e par le mot **accept6*' ou 
tout autre mot equivalent ; elle est 
sign6e du tir6. La simple signa- 
ture du tir6 appos6e an recto de 
la lettre vaut acceptation. 

Quand la lettre est payable k 
un certain d61ai de vue ou lors- 
qu'elle doit etre pr6sent6e k 
1 'acceptation dans un d61ai deter- 
mine en vertu d'une stipulation 
speciale, I'acceptation doit Stre 
dat6e du jour ou elle a 6t6 don- 
n6e, k moins que le porteur n'ex- 
ige qu'elle soit dat6e du jour de 
la presentation. A d^faut de 
date, le porteur, pour conserver 
ses droits de recours contre les 
endosseurs et contre le tireur, fait 



sented for acceptance within six 
months from their date. The 
drawer may shorten such period 
or stipulate for a longer one. 

Such periods may be shortened 
by the indorsers. 

Article 23. 

The holder is not bound to leave 
with the drawee a bill presented 
for acceptance. 

The drawee may require that a 
second presentment be made to 
him on the day foUowing the first 
The interested parties shall not 
be allowed to set up that such 
request has not been granted un- 
less such fact is mentioned in the 
protest. 

Article 24. 

The acceptance shall be in 
writing on the bill of exchange. 
It shall be expressed by the word 
** accepted," or any other equiva- 
lent word. It shall be signed by 
the drawee. The mere signature 
of the drawee on the face of the 
bill shall constitute acceptance. 

When the bill is payable at a 
certain time after sight, or when 
it must be presented for accept- 
ance within a fixed time by virtue 
of a special stipulation, accept- 
ance must be dated as of the day 
when it was given, unless the 
holder request that it be dated 
as of the day of presentment. In 
the absence of a date, the holder, 
in order to preserve his right of 
recourse against the indorsers 



HAGUE CONVENTION AND UNIFORM LAW 



273 



constater cette omission par un 
protet dress6 en temps utile. 

Article 25. 

L 'acceptation est pure et sim- 
ple ; mais elle pent etre restreinte 
k une partie de la somme. 

Toute autre modification ap- 
portee par 1 'acceptation aux enon- 
ciations de la lettre de change 
6quivaut k un refus d 'accepta- 
tion. Toutefois, Taccepteur est 
tenu dans les termes de son ac- 
ceptation. 

Article 26. 

Quand le tireur a indiqu^ dans 
la lettre de change un lieu de 
paiement autre que celui du domi- 
cile du tir6, sans d&igner le 
domiciliataire, 1 'acceptation in- 
dique la personne qui doit eflPec- 
tuer le paiement. A d^faut de 
cette indication, I'accepteur est 
repute s'etre obligfi k payer lui- 
meme au lieu du paiement. 

Si la lettre est payable au domi- 
cile du tir6, celui-ci pent, dans 
1 'acceptation indiquer une ad- 
resse du meme lieu ou le paiement 
doit etre eflPectue. 



Article 27. 

Par 1 'acceptation, le tire s 'ob- 
lige k payer la lettre de change 
k rech6ance. 

A defaut de paiement, le por- 
teur, meme s'il est le tireur, a 
contre I'accepteur une action di- 
recte resultant de la lettre de 
change pour tout ce qui pent 



and against the drawer, must set 
forth this omission by a protest 
drawn within the prescribed time. 

Article 25. 

The acceptance must be uncon- 
ditional ; but it may be irestricted 
to a part of the sum. 

Any other modification in the 
terms of the bill of exchange by 
the acceptance shall be equivalent 
to a refusal to accept. The ac- 
ceptor is bound, however, accord- 
ing to the tenor of his acceptance. 

Article 26. 

When the drawer has indicated 
in the bill of exchange a place of 
payment other than that of the 
domicile of the drawee, without 
designating the person who is to 
pay, the acceptance must indi- 
cate the person who is to make 
the payment. In the absence of 
such an indication, the acceptor 
is himself deemed bound to pay 
at the place of payment. 

If the bill is payable at the 
domicile of the drawee, the latter 
may indicate in the acceptance a 
different address in the same 
place where payment is to be 
made. 

Article 27. 

By acceptance the drawee be- 
comes liable to pay the bill of ex- 
change at maturity. 

In case of non-payment the 
holder, even if he is the drawer, 
shall have a direct action against 
the acceptor arising out of the bill 
of exchange for all that may be 
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etre exig6 en vertu des articles 47 demanded by virtue of articles 
et 48. 47 and 48. 



Article 28. 

Si le tir6, qui a revetu la lettre 
de change de son acceptation, a 
biflfe celle-ci avant de s'Stre des- 
saisi du titre, Tacceptation est 
censee refus6e; toutefois, le tir6 
est tenu dans les termes de son 
acceptation, s'il I'a biff6e apr^ 
avoir fait connaitre par 6crit au 
porteur ou k un signataire quel- 
eonque qu'il avait accepte. 



Article 28. 

If the drawee who has placed 
his acceptance on a bill of ex- 
change has struck it out before 
giving up the instrument, accept- 
ance is deemed refused. The 
drawee is bound, however, accord- 
ing to the tenor of his acceptance, 
if he has canceled it after having 
informed the holder or any other 
signer in writing that he had 
accepted. 



Chaptitre IV. 
De Vaval. 

Article 29. 

Le paiement d'une lettre de 
change peut etre garanti par un 
aval. 

Cette garantie est fournie par 
un tiers, ou meme par un signa- 
taire de la lettre. 

Article 30. 

L'aval est donne sur la lettre 
de change ou sur une allonge. 

II est exprime par les mots 
**bon pour aval'' ou par toute 
autre formule equivalente; il est 
signe par le donneur d'aval. 

II est consider^ comme resul- 
tant de la seule signature du don- 
neur d'aval, appos^e au recto de 
la lettre de change, sauf quand 
il s'agit de la signature du tire 
ou de celle d'un tireur. 

L'aval doit indiquer pour le 
eompte de qui il est donne. A 



Chapter IV. 

Guaranty of Bills of Exchange 

(aval). 

Article 29. 

Payment of a bill of exchange 
may be guaranteed by an aval. 

Such guaranty may be fur- 
nished by a third party or even 
by a signer of the bill. 

Article 30. 

A guaranty may be placed on 
the bill of exchange or on an 
allonge. 

It shall be expressed by the 
words **good for guaranty," or 
by any other equivalent formula. 
It shall be signed by the giver of 
the guaranty. 

It shall be deemed to arise 
from the mere signature of the 
guarantor placed upon the face 
of the bill of exchange, except in 
the case of the signature of the 
drawee or that of the drawer. 
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defaut de cette indication, il est 
r6put6 donne pour le tireur. 



Article 31. 

Le donneur d'aval est tenu de 
la meme mani^re que celui dont 
il s'est porte garant. 

Son engagement est valable, 
alors meme que Tobligation qu'il 
a garantie serait nulle pour toute 
cause autre qu'un vice de forme. 

II a, quand il paie la lettre de 
change, le droit de recourir con- 
tre le garanti et contre les ga- 
rants de celui-ci. 



A guaranty must indicate on 
whose behalf it is given. In de- 
fault of such indication it shall 
be deemed given for the drawer. 

Article 31. 

The guarantor shall be liable 
in the same manner as the party 
for whom he has become guaran- 
tor. 

His agreement shall be valid 
even when the obligation which 
he has guaranteed shall be void 
for any cause other than a defect 
of form. 

When he pays the bill of ex- 
change he shall have the right 
of recourse against the party for 
whom he became guarantor and 
against the parties liable to the 
latter. 



Chapitre V. 
De rSchSance. 

Article 32. 

Une lettre de change pent etre 
tir6e k jour fixe; k un certain 
delai de date ; k vue ; k un certain 
d^lai de vue. 

Les lettres de change, soit k 
d'autres ^heances, soit k 6ch£- 
ances successives, sont nuUes. 



Article 33. 

La lettre de change k vue est 
payable k sa pr&entation. EUe 
doit etre presentee au paiement 
dans les d^lais l^gaux ou conven- 
tionnels fix6s pour la presentation 



Chapter V. 
Maturity. 

Article 32. 

A bill of exchange may be 
drawn payable on a fixed date; 
at a certain time after date; at 
sight; at a certain time after 
sight. 

Bills of exchange whose times 
of payment are fixed in any other 
way, or which are payable in in- 
stallments, are void. 

Article 33. 

A bill of exchange payable at 
sight shall be payable on present- 
ment. It must be presented for 
payment within the time fixed by 
law or by agreement for the pre- 
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k Tacceptation des lettres pay- sentment for acceptance of bills 
ables k xm certain d^lai de yne. payable at a certain time after 

sight. 



Article 34. 

L'^chSance d'une lettre de 
change k un certain d^lai de vue 
est d£termin6e, soit par la date 
de 1 'acceptation, soit par celle 
da protSt 

En 1 'absence de protet, I'ac- 
ceptation non dat6e est r6put^, 
k regard de Taccepteur, avoir 
6t6 donn6e le dernier jonr dn 
d^lai de presentation, 16gal ou 
conventionnel. 



Article 34. 

The maturity of a bill of ex- 
change payable at a certain time 
after sight is determined either 
by the date of acceptance or by 
that of the protest. 

In the absence of a protest an 
acceptance which is not dated 
shall be deemed, as regards the 
acceptor, to have been given on 
the last day allowed for present- 
ment by law or agreement. 



Article 35. 

L'^chdance d'une lettre de 
change tir6e k un ou plusieurs 
mois de date ou de vue a lieu k 
la date correspondante du mois 
oii le paiement doit etre effectu£. 
A d^faut de date correspondante, 
I'echdance a lieu le dernier jour 
de ce mois. 

Quand une lettre de change est 
tir^ dr un ou & plusieurs mois et 
demi de date ou de vue, on 
compte d'abord les mois entiers. 

Si r^cheance est fix6e an com- 
mencement, au milieu (mi- Jan- 
vier, mi-F6vrier, etc.) ou & la fin 
du mois, on entend par ces termes 
le premier, le quinze ou le der- 
nier jour du mois. 

Les expressions **huit jours" 
ou '* quinze jours" s'entendent, 
non d'une ou deux semaines, mais 
d'un d6lai de huit ou de quinze 
jours effectifs. 



Article 35. 

The maturity of a bill of ex- 
change drawn at one or more 
months after date or after sight 
shall occur on the corresponding 
date of the month in which pay- 
ment is to be made. In the ab- 
sence of a corresponding date, 
maturity shall occur on the last 
day of such month. 

When a bill of exchange is 
drawn at one or several months 
and a half after date or after 
sight, the entire months shall be 
counted first. 

If the maturity is fixed at the 
beginning, the middle (''middle 
of January, middle of February, 
etc."), or at the end of a month, 
the first, the fifteenth, or the last 
day of the month are to be under- 
stood. 

The expression ** eight days" 
or ** fifteen days" shall be under- 
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stood not as one or two weeks but 
a period of eight or fifteen actual 
days. 

The expression **half month" 
signifies a period of fifteen days. 



L 'expression "demi-mois'' in- 
dique un delai de quinze jours. 



Article 36. 

Quand une lettre de change est 
payable k jour fixe dans un lieu 
ou le calendrier est different de 
celui du lieu de remission, la date 
de r^h6ance est consid6r6e 
comme fix6e d'aprSs le calendrier 
du lieu de paiement. 

Quand une lettre de change 
tir6e entre deux places ayant des 
calendriers diffSrents est payable 
k un certain delai de date, le jour 
de remission est ramen^ au jour 
correspondant du calendrier du 
lieu de paiement et Tech^ance 
est fix6e en consequence. 

Les d^lais de presentation des 
lettres de change sont calcul6s 
conform^ment aux regies de Tali- 
nea precedent. 

Ces regies ne sont pas appli- 
cables si une clause de la lettre 
de change, ou meme les simples 
enonciations du titre, indiquent 
que rintention a 6t6 d 'adopter 
des regies diff^rentes. 



Article 36. 

When a bill of exchange is pay- 
able on a fixed date in a place 
where the calendar differs from 
that of the place of issue, the 
date of maturity shall be deemed 
to be fixed according to the cal- 
endar of the place of payment. 

When a bill of exchange drawn 
between two places having differ- 
ent calendars is payable at a cer- 
tain time after date, the date of 
issue shall be referred to the cor- 
responding day of the calendar 
of the place of payment, and the 
maturity fixed accordingly. 

The time for presentment of 
bills of exchange is calculated in 
accordance with the rules of the 
preceding paragraph. 

These rules are not applicable 
if a stipulation in the bill of ex- 
change or even the mere terms of 
the instrument indicate an inten- 
tion to adopt different rules. 



Chapitre VI. 
Du paiement. 

s 

Article 37. 

Le porteur doit presenter la 
lettre, de change au paiement, 
soit le jour ou elle est payable, 
soit 1 'un des deux jours ouvrables 
qui suivent. 



Chapter VI. 
Payment. 

Article 37. 

The holder must present the 
bill of exchange for payment 
either on the day when it is pay- 
able or on one of the two succeed- 
ing business days. 
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La presentation k une chambre Presentment at a clearing 
de compensation 6quivaut k one house is equivalent to present- 
pr^entation au paiement. ment for payment. 



Article 38. 

Le tire pent exiger, en payant 
la lettre de change, qu'elle lui 
soit remise acquittSe par le por- 
teur. 

Le porteur ne peut refuser un 
paiement partiel. 

En cas de paiement partiel, le 
tire peut exiger que mention de 
ce paiement soit faite sur la let- 
tre et que quittance lui en soit 
donn^e. 

Article 39. 

Le porteur d'une lettre de 
change ne peut etre contraint 
d'en recevoir le paiement avant 
Techeance. 

Le tire qui paie avant r6ch6- 
ance le fait k ses risques et perils. 

Celui qui paie k r6ch6ance est 
valablement liber^, k moins qu'il 
n'y ait de sa part une fraude ou 
une faute lourde. II est oblig^ 
de verifier la r6gularite de la suite 
des cndossements, mais non la 
signature des endosseurs. 

Article 40. 

Lorsqu'une lettre de change 
est stipulee payable en une mon- 
naie n'ayant pas cours au lieu du 
paiement, le montant peut en 
etre paye, d'aprJs sa valeur au 
jour ou le paiement est exigible, 
dans la monnaie du pays, k moins 
que le tireur n'ait stipul6 que la 
paiement devra etre fait dans la 
monnaie indiquee (clause de paie- 



Article 38. 

The drawee may request, on 
paying the bill of exchange, that 
it shall be surrendered to him 
receipted by the holder. 

The holder cannot refuse par- 
tial payment. 

In case of partial payment the 
drawee may require that such 
payment be indicated on the bill 
and that a receipt therefor be 
given to him. 

Article 39. 

The holder of a bill of exchange 
cannot be compelled to receive 
payment thereof before maturity. 

The drawee who pays before 
maturity does so at his own risk 
and peril. 

A party paying at maturity 
shall be validly discharged un- 
less he has been guilty of fraud 
or gross negligence. He is bound 
to verify the regularity of the 
series of indorsements but not the 
signatures of the indorsers. 

Article 40. 

When a bill of exchange is 
made payable in a money which 
is not current at the place of 
payment, the amount may be paid 
according to its value on the day 
when payment may be demanded, 
in the money of the country, un- 
less the drawer has stipulated 
that it shall be paid in the money 
indicated (stipulation for actual 
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ment effectif en une monnaie 
etrangere). Les usages du lieu 
du paiement servent k determiner 
la valeur de la monnaie 6tran- 
gSre. Toutefois, le tireur peut 
stipuler que la somme k payer 
sera calculi d'apr^s un eours 
determine dans la lettre ou a 
determiner par un e^dosseur; 
dans ce cas, cette somme doit etre 
pay6e dans la monnaie du pays. 
Si le montant de la lettre de 
change est indique dans une mon- 
naie ayant le meme denomination, 
mais une valeur diff^rente, dans 
le pays d 'emission et dans celui 
du paiement, on est presume 
s'etre r^f^r^ a la monnaie du lieu 
du paiement. 

Article 41. 

A defaut de pr^ntation de la 
lettre de change au paiement dans 
le delai fix6 par Tarticle 37, tout 
d^biteur a la faculty d'en remet- 
tre le montant en d6p6t a Tau- 
toritS comp^tente, aux frais, 
risques et perils du porteur. 



payment in foreign money) . The 
usages of the place of payment 
shall determine the value of for- 
eign money. The drawer may 
stipulate, however, that the sum 
to be paid shall be calculated ac- 
cording to a rate fixed in the bill 
or to be fixed by an indorser; in 
such case the sum must be paid 
in the money of the country. 

If the amount of the bill of 
exchange is indicated in a kind 
of money having the same desig- 
nation but a different value in 
the country of issue and in that 
of payment, the money of the 
place of payment is presumed to 
be understood. 



Article 41. 

In default of presentment of a 
bill of exchange for payment 
within the time fixed by article 
37, any debtor shall have the 
privilege of placing the amount 
on deposit with the proper au- 
thorities at the risk and peril of 
the holder. 



Chapitre VII. 

Dcs recours faute d'acceptation 
et faute de paiement. 

Article 42. 

Le porteur peut exercer ses re- 
cours contre les endosseurs, le 
tireur et les autres obliges: 

A r^cheance, si le paiement n'a 
pas eu lieu. 

Meme avant TechSance, (1°) 
s'il y a eu refus d 'acceptation; 



Chapter VII. 

Recourse for Non-acceptance and 
Non-payment. 

Article 42. 

The holder may exercise re- 
course against the indorsers, the 
drawer, and the other parties 
liable : 

At .maturity, if payment has 
not been made ; 

Even before maturity (1) if 
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(2°) dans les cas de faillite du 
tir£, accepteur ou non, de cessa- 
tion de ses paiements mSme non 
constat^e par un jugement, ou de 
saisie de ses biens demeur£e in- 
fructueuse; (3°) dans les cas de 
faillite du tireur d'une lettre non- 
acceptable. 



Article 43. 

Le refus d 'acceptation ou de 
paiement doit Stre constat^ par 
un acte authentique (profit faute 
d'acceptaiion ou faute de paie- 
ment), 

Le protet faute de paiement 
doit etre fait, soit le jour oii la 
lettre de change est payable, soit 
Tun des deux jours ouvrables qui 
suivent. 

Le protet faute d 'acceptation 
doit §tre fait dans les d61ais fix6s 
pour la pr&entation k I'accepta- 
tion. Si, dans le cas pr6yu par 
I'article 23, alinea 2, la premiere 
presentation a eu lieu le dernier 
jour du d61ai, le protet pent en- 
core etre dress6 le lendemain. 

Le protet faute d 'acceptation 
dispense de la presentation au 
paiement et du protet faute de 
paiement. 

Dans les cas pr6vus par I'arti- 
cle 42, 2°, le porteur ne peut ex- 
ercer ses recours qu'aprfes pre- 
sentation de la lettre au tire pour 
le paiement et apr^s confection 
d'un protet. 

Dans les cas prfivus par I'arti- 
cle 42, 3°, la production du juge- 



there has been refusal of accept- 
ance; (2) in case of the bank- 
ruptcy of the drawee, whether an 
acceptor or not, of suspension of 
payments, even when not estab- 
lished by judgment, or in case 
of ineffective execution against 
his goods; (3) in case of the 
bankruptcy of the drawer of a 
bill not subject to acceptance. 

Article 43. 

Refusal to accept or to pay 
shall be established by a formal 
document (protest for non- 
acceptance or for non-payment). 

Protest for non-payment must 
be made either on the day on 
which the bill of exchange is pay- 
able or on one of the two succeed- 
ing business days. 

Protest for non-acceptance 
must be made within the time 
fixed for presentment for accept- 
ance. If, in the case provided by 
article 23, paragraph 2, the first 
presentment has taken place on 
the last day of the time men- 
tioned, the protest may be drawn 
up on the following day. 

Protest for non-acceptance dis- 
penses with presentment for pay- 
ment and with protest for non- 
payment. 

In the cases provided for in 
article 42, subdivision 2, the 
holder can exercise his rights of 
recourse only after presentment 
of the bill to the drawee for pay- 
ment and after the protest has 
been drawn up. 

In the cases provided for in 
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tireur suffit pour permettre au 
porteur d'exercer ses recours. 
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Article 44. 

Le porteur doit donner avis du 
d6faut d 'acceptation ou de paie- 
ment k son endosseur et au tireur, 
dans les quatre jours ouvrables 
qui suivent le jour du protet ou 
celui de la presentation en cas de 
clause de retour sans frais. 

Chaque endosseur doit, dans le 
d^lai de deux jours, faire con- 
naitre k son endosseur Tavis qu'il 
a regu, en indiquant les noms et 
les adresses de ceux qui ont donn6 
les avis pr6c6dents, et ainsi de 
suite, en remontant jusqu'au ti- 
reur. Le d61ai ci-dessus indiqu6 
court de la reception de Tavis 
prdc6dent. 

Dans le cas oii un endosseur 
n'a pas indique son adresse ou I'a 
indiquee d'une faQon illisible, il 
suffit que Tavis soit donn6 k I'en- 
dosseur qui le precede. 

Celui qui a un avis k donner 
pent le faire sous une forme 
quelconque, meme par un simple 
renvoi de la lettre de change. II 
doit prouver qu'il I'a fait dans 
le d61ai present. 

Ce d^lai sera consid6r6 comme 
observe, si une lettre missive don- 
nant I'avis a ete mise k la poste 
dans ledit d6Iai. 

Celui qui ne donne pas I'avis 
dans le delai ci-dessus indique, 



article 42, subdivision 3, the pro- 
duction of the judgment declara- 
tory of the bankruptcy of the 
drawer is sufficient to enable the 
holder to exercise his rights of 
recourse. 

Article 44. 

The holder must give notice of 
non-acceptance or non-payment 
to his indorser and to the drawer 
within the four business days 
which follow the day of protest 
or, in case of a stipulation '^ re- 
turn without costs," the day of 
presentment. 

Each indorser must within two 
days notify his indorser of the 
notice which he has received, in- 
dicating the names and addresses 
of those who have given the pre- 
ceding notices, and thus in suc- 
cession back to the drawer. The 
time limit above indicated shall 
run from the receipt of the pre- 
ceding notice. 

In case an indorser has not in- 
dicated his address, or has indi- 
cated it in an illegible manner, 
it suffices if notice is given to the 
preceding indorser. 

A party who has to give notice 
may do so in any form whatever, 
even by the simple return of the 
bill of exchange. He must prove 
that he has done so in the pre- 
scribed time. 

This time limit shall be deemed, 
to have been obsei^ed if a letter 
containing the notice has been 
mailed within the said time. 

A party not giving notice 
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within the time above indicated 



n'encourt pas de dechSance; il 
est responsable, s'il y a lieu, du 
prejudice caus^ par sa negligence, 
sans que les dommages-intSrets 
puissent d^passer le montant de 
la lettre de change. 

Article 45. 

Le tireur ou un endosseur pent, 
par la clause de **retour sans 
frais/' *'sans protet,*' ou toute 
autre clause 6quivalente, dispen- 
ser le porteur de faire dresser, 
pour exercer ses recours, un 
protet faute d 'acceptation ou 
faute de paiement. 

Cette clause ne dispense le por- 
teur ni de la presentation de la 
lettre de change dans les d^lais 
presents ni des avis k donner k 
un endosseur precedent et au ti- 
reur. La preuve de I'inobserva- 
tion des delais incombe k celui qui 
s'en pr6vaut contre le porteur. 

La clause emanant du tireur 
produit ses effets k regard de 
tous les signataires. Si, malgr6 
cette clause, le porteur fait dres- 
ser le protet, les frais en restent 
k sa charge. Quand la clause 
6mane d'un endosseur, les frais 
du protet, s'il en est dresse un, 
peuvent etre recouvr& contre 
tous les signataires. 



Article 46. 

Tous ceux qui ont tire, accept^, 
endosse ou avalise une lettre de 



shall not lose his right of re- 
course; he shall be respon^ble 
for the loss, if any, caused by his 
negligence, but the damages shall 
not exceed the amount of the bill 
of exchange. 

Article 45. 

The drawer or an indorser 
may by the stipulation "return 
without costs," or ''without pro- 
test," or any other equivalent 
phrase, relieve the holder of the 
necessity of having a protest 
drawn for non-acceptance or non- 
payment, in order to exercise his 
rights of recourse. 

This stipulation shall not re- 
lieve the holder of the necessity 
of presentment of the bill of ex- 
change within the prescribed 
time nor from giving notice to a 
preceding indorser or to the 
drawer. The burden of proof of 
the failure to observe the time 
limit shall be upon the party who 
sets it up against the holder. 

When the stipulation is made 
by the drawer it shall be effective 
as regards all the signers. If in 
spite of such a stipulation the 
holder causes a protest to be 
drawn, its cost shall be paid by 
him. When the stipulation is 
made by an indorser the cost of 
protest, if one has been drawn up, 
may be recovered against all the 
signers. 

Article 46. 

All parties who have drawn, 
accepted, indorsed, or guaranteed 
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change sont tenus k la garantie 
solidaire envers le porteur. 

Le porteur a le droit d'agir 
eontre toutes ces personnes, indi- 
vidnellement ou coUectivement, 
sans etre astreint k observer I'or- 
dre dans lequel elles se sont obli- 
gees. 

Le meme droit appartient k 
tout signataire d'une ^ettre de 
change qui a rembours6 celle-ci. 

L 'action intentee eontre un des 
obliges n'empeche pas d'agir eon- 
tre les autreSy meme post6rieurs 
k celui qui a 6te d'abord pour- 
suivi. 

Article 47. . 

Le porteur peut reclamer k 
celui eontre lequel il exerce son 
recours : 

1°. le montant de la lettre de 
change non accept^e ou non pay6e 
avec les int6rets, s'il en a 6t6 
stipule ; 

2°. les int^rets au taux de cinq 
pour cent a partir de 1 '6cheance ; 

3°. les frais du protet, ceux 
des avis donn6s par le porteur a 
Tendosseur precedent et au ti- 
reur, ainsi que les autres frais; 

4°. un droit de commission qui, 
a defaut de convention, sera d'un 
sixieme pour cent du principal 
de la lettre de change, et ne 
pourra en aucun cas depasser ce 
taux. 

Si le recours est exerce avant 
rech6ance, deduction sera faite 
d'un escompte sur le montant de 
la lettre. Get escompte sera cal- 
cule, au choix du porteur, d'apres 
le taux de Tescompte oflSciel (taux 



a bill of exchange are jointly and 
severally liable to the holder. 

The holder has the right to pro- 
ceed against all of these parties, 
individually or collectively, with- 
out being compelled to observe 
the order in which they are liable. 

The same rights belong to any 
signer who has taken up a bill of 
exchange. 

An action instituted against 
one of the parties liable does not 
prevent action against the others, 
even those subsequent to the one 
first proceeded against. 

Article 47. 
The holder may claim from the 
party against whom he exercises 
recourse : 

1. The amount of the bill of 
exchange, not accepted or not 
paid, with the interest, if any has 
been stipulated for; 

2. Interest at the rate of 5 per 
cent from the date of maturity; 

3. The costs of the protest, 
those of the notices given by the 
holder to the preceding indorser 
and to the drawer, as well as 
other expenses; 

4. A commission which, in the 
absence of agreement, shall be 
one-sixth of 1 per cent of the prin- 
cipal of the bill of exchange, and 
shall not in any case exceed this 
rate. 

If recourse is had before ma- 
turity the amount of the bill 
shall be subject to a deduction for 
discount. This discount shall be 
calculated, at the option of the 
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de la Banque) ou d'aprte le taox 
du march6, tel qu'il exigte k la 
date dn recours au lieu du domi- 
cile du porteur. 



Article 48. 

Celui qui a rembours^ la lettre 
de change peut r^lamer k ses 
garants: — 

1*^. la flomme int^grale qu'il a 
pay6e ; 

2^. les int^rets de ladite somme, 
calcules au taux de cinq pour 
cent, k partir du jour oh il I'a 
debours^e ; 

3*^. les frais qu'il a faits; 

4^. un droit de commission sur 
le principal de la lettre de change, 
fix£ conform6ment k 1 'article 47, 
4^ 

Article 49. 

Tout oblige centre lequel un 
recours est exerc6 ou qui est ex- 
pos^ k un recours, peut exiger, 
contre remboursement, la remise 
de la lettre de change avec le 
protet et un compte acquitt6. 

Tout endosseur qui a rembours^ 
la lettre de change peut biffer son 
endossement et ceux des ehdos- 
seurs subs6quents. 

Article 50. 

En cas d'exercice d'un recours 
apr^ une acceptation partielle, 
celui qui rembourse la somme 
pour laquelle la lettre n'a pas 
ete accept6e, peut exiger que ce 
remboursement soit mentionn6 
sur la lettre et qu'il lui en soit 



holder, either according to the 
official rate of discount (bank 
rate), or according to the market 
rate on the date of the recourse 
at the place of the holder's domi- 
cile. 

Article 48. 

A party who has taken up a 
bill of exchange may claim from 
the parties liable to him : 

1. The entire sum which he has 
paid; 

2. Interest on said sum calcu- 
lated at the rate of 5 per cent 
from the day of such payment; 

3. The expenses which he has 
incurred ; 

4. A commission on the prin- 
cipal of the bill of exchange, fixed 
in conformity with article 47, 
subdivision 4. 

Article 49. 

Any party liable against whom 
recourse has been had, or who is 
subject to recourse, may demand 
upon payment the surrender of 
the bill of exchange with the pro- 
test and a receipted account. 

Any indorser who has taken up 
a bill of exchange may strike out 
his own indorsement and those of 
subsequent indorsers. 

Article 50. 

If recourse is had in conse- 
quence of a partial acceptance, 
the party who pays the sum for 
which the bill has not been ac- 
cepted may require that this pay- 
ment be stated on the bill and 
that a receipt be given therefor. 
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donne quittance. Le porteiir 
doit, en outre, lui remettre une 
copie certifi6e conforme de la let- 
tre et le protet pour permettre 
rexereiee des recours ult6rieurs. 

Article 51. 

Toute personne ayant le droit 
d'exercer un recours pent, sauf 
stipulation contraire, se rembour- 
ser au moyen d'une nouvelle let- 
tre (retraite) non domicili6e et 
tir6e k vue sur Tun de ses ga- 
rants. 

La retraite comprend, outre les 
sommes indiqu^s dans les arti- 
cles 47 et 48, un droit de courtage 
et le droit de timbre de la re- 
traite. 

Si la retraite est tiree par le 
porteur, le montant en est fix6 
d'aprJs le cours d'une lettre de 
change k vue, tiree du lieu ou la 
lettre primitive 6tait payable sur 
le lieu du domicile du garant. 
Si la retraite est tir6e par un en- 
dosseur, le montant en est fix6 
d'aprte le cours d'une lettre k 
vue tirfie du lieu ou le tireur de la 
retraite a son domicile sur le lieu 
du domicile du garant. 



Article 52. 

Apr^ 1 'expiration des delais 
fix6s — ^pour la presentation d'une 
lettre de change k vue ou k un 
certain d61ai de vue, pour la con- 
fection du protet faute d 'accep- 
tation ou faute de paiement, pour 
la presentation au paiement en 
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The holder shall also furnish to 
such party a certified copy of the 
bill and the protest in order to 
permit the exercise of subsequent 
recourse. 

Article 51. 

Any party having the right of 
recourse may, in the absence of 
a stipulation to the contrary, re- 
cover the amount by means of a 
new bill (re-draft), undomiciled 
and drawn at sight on one of the 
parties liable to him. 

The re-draft shall include, in 
addition to the sums indicated in 
articles 47 and 48, the brokerage 
paid and the stamp tax upon the 
re-draft. 

If the re-draft is drawn by the 
holder, the amount shall be fixed 
according to the prevailing rate 
for bills of exchange at sight, 
drawn in the place where the 
original bill was payable on the 
place of domicile of the party 
liable. If the re-draft is drawn 
by an indorser, the amount shall 
be fixed according to the prevail- 
ing rate for bills of exchange at 
sight drawn in the place where 
the drawer of the re-draft is 
domiciled on the place of domi- 
cile of the party liable. 

Article 52. 

After the expiration of the time 
limits fixed — for the presentment 
of a bill of exchange at sight or 
drawn at a certain time after 
sight, for the drawing up of a 
protest for non-acceptance or non- 
payment, for presentment for 
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cas de clause de retour sans frais, 
le porteur est dechu de ses droits 
eontre les endosseurs, eontre le ti- 
reur et eontre les autres obliges, 
k Texception de raecepteur. 

A d^faut de presentation k Tac- 
ceptation dans le delai stipule par 
le tireur, le porteur est d6chu de 
ses droits de reeours, tant pour 
defaut de paiement que pour de- 
faut d 'acceptation, k moins qu'il 
ne resulte des termes de la stipu- 
lation que le tireur n'a entendu 
s'exon6rer que de la garantie de 
Tacceptation. 

Si la stipulation d'un d^lai 
pour la presentation est contenue 
dans un endossement, Tendosseur 
seul pent s'en pr^valoir. 



Article 53. 

Quand la presentation de la 
lettre de change ou la confection 
du protet dans les d61ais pre- 
sents est empechee par un obsta- 
cle insurmontable {cas de force 
majeure), ces d61ais sont pro- 
long6s. 

Le porteur est tenu de donner, 
sans retard, avis du cas de force 
majeure k son endosseur et de 
mentionner cet avis, date et signe 
de lui, sur la lettre de change ou 
sur une allonge; pour le surplus, 
les dispositions de Tarticle 44 
sont applicables. 

Aprfes la cessation de la force 
majeure, le porteur doit, sans re- 
tard, presenter la lettre a I'ac- 
ceptation ou au paiement et, s'il 
y a lieu, faire dresser le protet. 



payment in the case of a stipula- 
tion, ** return without costs,'* — 
the holder shall lose his right of 
recourse against the indorsers, 
the drawer, and the other parties 
liable except the acceptor. 

In default of presentment for 
acceptance within the time stipu- 
lated by the drawer the holder 
loses his rights of recourse for 
non-payment as well as for non- 
acceptance, unless it results from 
the terms of the stipulation that 
the drawer intended to relieve 
himself only from the guaranty 
of acceptance. 

If the stipulation for a time 
limit for presentment is contained 
in an indorsement, the indorser 
alone shall be able to avail him- 
self of it. 

Article 53. 

When the presentment of a bill 
of exchange or the drawing of a 
protest within the time limits 
prescribed is prevented by an in- 
surmountable obstacle {vis ma' 
jor), the above time limits shall 
be extended. 

The holder is bound to give 
notice without delay of the exist- 
ence of vis major to his indorser 
and to set forth this notice, dated 
and signed by him, on the bill of 
exchange or an allonge; in other 
respects the provisions of article 
44 shall apply. 

After the cessation of vis major 
the holder must without delay 
present the bill for acceptance or 
for payment and if necessary 
cause a protest to be drawn. 
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Si la force majeure persiste au 
del^ de trente jours k partir de 
rech6anee, les recours peuvent 
etre exerc^s, sans que ni la pre- 
sentation ni la confection d'un 
protet ne soit ndcessaire. 

Pour les lettres de change k vue 
ou a un certain delai de vue, le 
delai de trente jours court de la 
date k laquelle le porteur a, meme 
avant Texpiration des delais de 
presentation, donn6 avis de la 
force majeure k son endosseur. 

Ne sont point consider6s comme 
constituant des cas de force ma- 
jeure les faits purement person- 
nels au porteur ou a celui qu'il 
a charge de la presentation de la 
lettre ou de la confection du 
protet. 



If the vis major continues for 
more than thirty days from ma- 
turity, the rights of recourse may 
be exercised without the necessity 
of either presentment or the 
drawing of a protest. 

For bills of exchange payable 
at sight or a certain time after 
sight, the period of thirty days 
shall run from the date on which 
the holder has, even before the 
expiration of the time for present- 
ment, given notice of vis major 
to his indorser. 

Matters purely personal to the 
holder, or to the person whom he 
has charged with the present- 
ment of the bill or with the draw- 
ing of the protest, shall not be 
deemed to constitute vis m^jor. 



Chapitre VIII. 
De Vintervention. 

Article 54. 

Le tireur ou un endosseur pent 
indiquer une personne pour ac- 
cepter ou payer au besoin. 

La lettre de change pent etre, 
sous les conditions determinees ci- 
apr^, acceptee ou payee par une 
personne intervenant pour un 
signataire quelconque. 

L Intervenant pent etre un 
tiers, meme le tire, ou une per- 
sonne deja obligee en vertu de la 
lettre de change, sauf Taccepteur. 

L ^intervenant est tenu de don- 
ner, sans retard, avis de son inter- 
vention k celui pour qui il est in- 
tervenu. 



Chapter VIII, 
Intervention for Honor. 

Article 54. 

The drawer or an indorser may 
indicate a person who is to ac- 
cept or pay in case of need. 

A bill of exchange may, under 
the conditions hereafter men- 
tioned, be accepted or paid by a 
party intervening for the honor 
of any signer whatever. 

The person intervening may be 
a third party, the drawee himself, 
or a person other than the ac- 
ceptor already liable on the bill 
of exchange. 

The party intervening is bound 
to give notice of his intervention 
without delay to the party for 
whose honor he has intervened. 
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I. Acceptation par Intervention. 

Article 55. 

L 'acceptation par intervention 
pent avoir lien dans tons les cas 
oii des reconrs sont ouverts avant 
r6ch6ance an porteur d'une let- 
tre de change acceptable. 

Le porteur pent refuser 1 'ac- 
ceptation par intervention, alors 
meme qu'elle est oflferte, par une 
personne d6sign6e pour accepter 
on payer an besoin. 

S'il admet I'acceptation, il perd 
contre ses garants les recours qui 
lui appartiennent avant l'6ch6- 
ance. 

Article 56. 

L 'acceptation par intervention 
est mentionnee sur la lettre de 
change; elle est signee par I'in- 
tervenant. Elle indique pour le 
compte de qui elle a lieu; a d6- 
faut de cette indication, 1 'accep- 
tation est r6putee donn^e pour le 
tireur. 

Article 57. 

L'accepteur par intervention 
est oblig6 envers le porteur et en- 
vers les endosseurs post6rieurs k 
celui pour le compte duquel il est 
intervenu, de la meme mani^re 
que celui-ci. 

Malgre I'acceptation par inter- 
vention, celui pour lequel elle a 
6te faite et ses garants, peuvent 
exiger du porteur, contre rem- 
boursement de la somme indi- 
qu6e k I'article 47, la remise de 
la lettre de change et du protet, 
s'l y a lieu. 



I. Acceptance for Honor. 

Article 55. 

Acceptance for honor may be 
made in all cases where the 
holder of a bill of exchange which 
is subject to acceptance has a 
right of recourse before maturity. 

The holder may refuse accept- 
ance for honor even when it is 
offered by a party designated to 
accept or pay in case of need. 

If he permits acceptance he 
loses against the parties liable to 
him the rights of recourse which 
he may have before maturity. 

Article 56. 
Acceptance for honor shall ap- 
pear on the bill of exchange and 
shall be signed by the acceptor 
for honor. It shall indicate for 
whose honor it has been given. 
In the absence of such indication 
the acceptance shall be deemed to 
have been given for the honor of 
the drawer. 

Article 57. 

The acceptor for honor shall be 
liable to the holder and to the 
indorsers subsequent to the party 
for whose honor he has inter- 
vened and in the same manner 
as the latter. 

In spite of an acceptance for 
honor the party for whose honor 
it has been given and the parties 
liable to him may on payment of 
the sum indicated in article 47 
require from the holder the sur- 
render of the bill of exchange and 
of the protest, if a protest has 
been made. 
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II. Paiement par Intervention, II. Payment for Honor. 



Article 58. 

Le paiement par intervention 
pent avoir lieu dans tons les eas 
ou, soit k r6ch6ance, soit avant 
r6ch6ance, des recours sont on- 
verts au portenr. 

n doit etre fait au plus tard le 
lendemain du dernier jour admis 
pour la confection du protet f ante 
de paiement. 

. Article 59. 

Si la lettre a 6t6 acceptfie par 
intervention on si des personnes 
ont 6t6 indiqu6es pour payer au 
besoin, le porteur doit, au lieu du 
paiement, pr&enter la lettre k 
toutes ces personnes et faire 
dresser, s'il y a lieu, un protet 
f ante de paiement au plus tard le 
lendemain du dernier jour admis 
pour la confection du protet. 

A difaut de protet dans ce 
d61ai, celui qui a d4sign6 le besoin 
ou pour le compte de qui la let- 
tre a 6t6 accept6e et les endos- 
seurs post6rieurs cessent d'etre 
obliges. 

Article 60. 

Le paiement par intervention 
doit comprendre toute la somme 
qu'aurait k acquitter celui pour 
lequel il a lieu^ k 1 'exception du 
droit de commission pr6vu par 
1 'article 47, 4°. 

Le porteur qui refuse ce paie- 
ment perd ses recours contre ceux 
qui auraient 6t6 lib6r^. 



Article 58. 

Payment for honor may take 
place in all cases where either at 
maturity or before maturity the 
holder has a right of recourse. 

It must be made not later than 
the day following the last day al- 
lowed for the drawing of the pro- 
test for non-payment. 



Article 59. 

If a bill has been accepted for 
honor or if parties have been in- 
dicated to pay it in case of need, 
the holder must, at the place of 
payment, present the bill to all 
such parties and, if need be, cause 
a protest for non-payment to be 
drawn not later than the day fol- 
lowing the last day allowed for 
the drawing of the protest. 

In default of protest within 
this time, the party who has in- 
dicated the case of need or for 
whose honor the bill has been ac- 
cepted, and the subsequent in- 
dorsers are discharged. 

Article 60. 

Payment for honor must in- 
clude the entire sum which the 
party for whose honor it is made 
would have to pay, with the ex- 
ception of the commission speci- 
fied by article 47, subdivision 4. 

The holder who refuses such 
payment shall lose his rights of 
recourse against those who would 
have been discharged thereby. 
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Article 61. Article 61. 



Le paiement par intervention 
doit etre constat^ par un acquit 
donn6 snr la lettre de change 
avec indication de celui pour qui 
il est fait. A defaut de cette in- 
dication, le paiement est con- 
sider6 comme fait pour le tireur. 

La lettre de change et le protet, 
s'il en a 6t6 dressS un, doivent 
Stre remis au payeur par inter- 
vention. 



Article 62. 

Le payeur par intervention est 
6ubrog£ aux droits du porteur 
contre celui pour lequel il a paye 
et contre les garants de celui-ci. 
Toutefois, il ne peut endosser la 
lettre de change k nouveau. 

Les endosseurs post^rieurs au 
signataire pour qui le paiement 
a eu lieu sont lib^res. 

En cas de concurrence pour le 
paiement par intervention, celui 
qui op^re le plus de liberations 
est pref6r6. Si cette rSgle n'est 
pas observee, Tintervenant qui en 
a connaissance perd sea recours 
contre ceux qui auraient 6t6 li- 
beral. 



Payment for honor must be es- 
tablished by a receipt given on 
the bill of exchange and must in- 
dicate for whose honor it is made. 
In the absence of such an indica- 
tion the payment is deemed to 
have been made for the honor of 
the drawer. 

The bill of exchange and the 
protest, if a protest has been 
drawn up, must be surrendered 
to the person paying for honor. 

Article 62. 

The party paying for honor is 
subrogated to the rights of the 
holder against the party for 
whose honor he hais paid and 
against the parties liable to the 
latter; but he cannot indorse the 
bill of exchange anew. 

The indorsers subsequent to the 
party for whose honor payment 
has been made shall be dis- 
charged. 

Where two or more persons 
offer to pay a bill for honor, the 
person whose payment will dis- 
charge most parties shall have the 
preference. If this rule is not 
observed the payer for honor who 
has knowledge of such fact shall 
lose his rights of recourse against 
those who would have been dis- 
charged. 
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Chapitre IX. 

De la plurdlitS d'exemplaires et 
des copies. 

I. Plurality d'exemplaires. 

Article 63. 

La lettre de change peut Stre 
tir£e en plusieurs exemplaires 
identiques. 

Ses exemplaires doivent Stre 
num6rot6s dans le texte meme du 
titre; faute de quoi, chacun d'eux 
est consider^ comme une lettre de 
change distincte. 

Tout porteur d'une lettre n'in- 
diquant pas qu'elle a et6. tir6e en 
un exemplaire unique peut exiger 
k ses frais la d^livrance de plu- 
sieurs exemplaires. A cet effet, 
il doit s'adresser k son endosseur 
imm6diat qui est tenu de lui 
preter ses soins pour agir contre 
son propre endosseur et ainsi de 
suite en remontant jusqu'au ti- 
reur. Les endosseurs sont tenus 
de reproduire leurs endossements 
sur les nouveaux exemplaires. 

Article 64. 

Le paiement fait sur un des 
exemplaires est lib^ratoire, alors 
meme qu'il n'est pas stipule que 
ce paiement annule I'effet des 
autres exemplaires. Toutefois, 
le tir6 reste tenu k raison de 
chaque exemplaire accept^ dont 
il n'a pas obtenu la restitution. 

L 'endosseur qui a transf6r6 les 
exemplaires k differentes per- 
sonnes ainsi que les endosseurs 
subs^quents sont tenus k raison 
de tons les exemplaires- portant 



Chapter IX. 
Bills in a Set and Copies. 

I. Bills in a Set. 

Article 63. 

A bill of exchange may be 
drawn in two or more identical 
parts. 

These parts must be numbered 
in the body of the instrument; 
in default of this, each part will 
be deemed a separate bill of ex- 
change. 

Any holder of a bill which does 
not indicate that it has been 
drawn in a single part may re- 
quire at his own cost the delivery 
of two or more parts. For this 
purpose he must address himself 
to his immediate indorser who is 
bound to assist him in proceeding 
against his own indorser, and thus 
in succession back to t|ie drawer. 
The indorsers shall be bound to 
reproduce their indorsements on 
the new parts. 

Article 64. 

Payment made on one of the 
parts shall operate as a discharge, 
even though it is not stipulated 
that such payment shall annul 
the effect of the other parts. The 
drawee remains liable, however, 
on each part accepted of which 
he has not secured the return. 

An indorser who has trans- 
ferred the parts to different par- 
ties and all subsequent indorsers 
as well are liable on all parts 
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leur signature e1^ qui n'ont pas bearing their signature which 
6t^ restitu^. have not been returned. 



Article 65. 

Celui qui a envoyfi un des ex- 
emplaires k Tacceptation doit in- 
diquer sur les autres exemplaires 
ie nom de la personne entre les 
mains de laquelle cet exemplaire 
se trouve. Celle-ci est tenue de 
le remettre au porteur legitime 
d'un autre exemplaire. 

Si elle s 'y refuse, le porteur ne 
pent exercer de recours qu'aprSs 
avoir fait constater par un protSt, 

1°. que Texemplaire envoy6 k 
Tacceptation ne lui a pas 6t6 
remis sur sa demande, 

2°. que Tacceptation ou le 
paiement n'a pu Stre obtenu sur 
un autre exemplaire. 



Article 65. 

A party who has sent one of 
the parts for acceptance must in- 
dicate on the other parts the name 
of the party with whom such part 
may be found. The latter is 
bound to deliver it to the lawful 
holder of another part. 

If he refuses to do so, the 
holder cannot exercise recourse 
until after he has established by 
a protest : 

1. That the part sent for ac- 
ceptance has not been delivered 
to him on his demand ; 

2. That acceptance or payment 
cannot be obtained on another 
part. 



II. Copies. 

Article 66. 

Tout porteur d'une lettre de 
change a le droit d'en faire des 
copies. 

La copie doit reproduire exacte- 
ment I'original avec les endosse- 
ments et toutes les autres men- 
tions qui y figurent. Bile doit 
indiquer oii elle s'arrete. 

Elle pent §tre endoss^ et ava- 
lis6e de la meme mani^re et avec 
les memes effets que I'original. 



Article 67. 

La copie doit designer le d6ten- 
teur du titre original. Celui-ci 



II. Copies. 

Article 66. 

Every holder of a bill of ex- 
change has the right to make 
copies thereof. 

A copy must reproduce the 
original exactly, including in- 
dorsements and all other declara- 
tions which appear thereon. It 
must indicate where it ends as a 
copy. 

It may be indorsed and guar- 
anteed by aval in the same man- 
ner and with the same effect as 
the original. 

Article 67. 

A copy must designate the 
party possessing the original in- 
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est tenu de remettre ledit titre au 
porteur legitime de la copie. 

S'il s'y refuse, le porteur ne 
peut exercer de recours contre les 
personnes qui ont endo8s£ la co- 
pie qu'apr^s avoir fait constater 
par un protet que Toriginal ne 
lui a pas ete remis sur sa de- 
mande. 



strument. The latter is bound 
to surrender such instrument to 
the lawful holder of the copy. 

If he refuses to do so, the 
holder cannot exercise recourse 
against the parties who have in- 
dorsed the copy until after he 
has established by a protest that 
the original has not been surren- 
dered to him on his demand. 



Chapitre X. 
Du faux et des alterations. 

Article 68. 

La falsification d'une signa- 
ture, mSme de celle du tireur ou 
de Taccepteur, ne porte en rien 
atteinte k la validite des autres 
signatures. 

Article 69. 

En cas d 'alteration du texte 
d'une lettre de change, les signa- 
taires post6rieurs k cette altera- 
tion sont tenus dans les termes 
du texte alter6; les signataires 
anterieurs le sont dans les termes 
du texte originaire. 



Chapter X. 
Forgeries and Alterations. 

Article 68. 

The forgery of a signature, 
even that of the drawer and of 
the acceptor, does not affect in 
any manner the validity of the 
other signatures. 

Article 69. 

In case of alteration of the text 
of a bill of exchange, parties who 
have signed subsequent to the 
alteration are bound according to 
the tenor of the altered text ; par- 
ties who have signed prior to the 
alteration are bound according to 
the tenor of the original text. 



Chapitre XI. 
De la prescription. 

Article 70. 

Toutes actions, resultant de la 
lettre de change contre I'accep- 
teur, se prescrivent par trois ans 
a compter de la date de rech6- 
ance. 

Les actions du porteur contre 
les endosseurs et contre le tireur 



Chapter XL 
Prescription. 

Article 70. 

All actions arising from a bill 
of exchange are barred after 
three years counted from the date 
of maturity. 

Actions by the holder against 
the indorsers and against the 
drawer are barred after one year 
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se prescrivent par nn an it partir 
de la date du protet dresse en 
temps utile ou de celle de I'^h^- 
anee en cas de clause de retour 
sans frais. 

Les actions en recours des en- 
dosseurs les uns eontre les autres 
et centre le tireur se prescrivent 
par six mois k partir du jour oii 
I'endosseur a rembours^ la lettre 
ou du jour ou il a 4t£ lui-meme 
actionn^. 

Article 71. 

L 'interruption de la prescrip- 
tion n'a d'effet que eontre celui 
k l'6gard duquel I'acte interrup- 
tif a H6 fait. 



from the date of the protest 
drawn up within the prescribed 
time or from the date of maturity 
where there is the stipulation 
"return without costs." 

Actions of recourse by indors- 
ers against each other and against 
the drawer are barred after six 
months from the day when the 
indorser took up the bill or from 
the day when he himself was 
sued. 

Article 71. 

Interruption of prescription 
shall operate only against the 
party with reference to whom the 
interruption has taken place. 



Chapitre XII. 
Dispositions g6nSrales. 

Article 72. 

Le paiement d'une lettre de 
change dont T^cheance est it un 
jour f6ri6 16gal, ne pent etre 
exig£ que le premier jour ou- 
vrable qui suit. De mSme, tons 
autres actes relatifs k la lettre de 
change, notamment la premuta- 
tion k Tacceptation et le protet, 
ne peuvent etre faits qu'un jour 
ouvrable. 

Lorsqu'un de ces actes doit 
etre accompli dans un certain 
delai dont le dernier jour est un 
jour f6rie legal, ce d61ai est pro- 
rogk jusqu'au premier jour ou- 
vrable qui en suit Texpiration. 
Les jours f6ri^ interm^diares 
sont compris dans la computation 
du d61ai. 



Chapter XIL 
General Provision. 

Article 72. 

Payment of a bill of exchange 
whose maturity falls on a legal 
holiday cannot be demanded until 
the next business day. In the 
same way all other acts relating 
to a bill of exchange, especially 
presentment for acceptance and 
protest, can only be done on a 
business day. 

When any of these acts must 
be done within a certain period 
the last day of which is a legal 
holiday, the period shall be ex- 
tended until the first business day 
following the expiration of such 
time. Intervening holidays shall 
be counted in the computation of 
the time limit. 



HAGUE CONVENTION 

Article 73. 

Les d61ais legaux ou conven- 
tionnels ne comprennent pas le 
jour qui leur sert de point de 
depart, 

Aucun jour de grace, ni legal, 
ni judiciaire, n'est admis. 

Chapitre XIII. 
Des conflits de lois. 

Article 74, 

La capacity d'une personne 
pour 8 'engager par lettre de 
change est d^termin^e par sa loi 
nationale. Si cette loi nationale 
declare comp6tente la loi d'un 
autre Etat, cette demiJre loi est 
appliquee. 

La personne qui serait inca- 
pable, d'apris la loi indiquee par 
Talin^a pr6c6dent, est, neanmoins, 
valablement tenue, si elle s'est 
obligee sur le territoire d'un Etat 
d'aprte la legislation duquel elle 
aurait et6 capable. 

Article 75. 

La forme d'un engagement pris 
en mati^re de lettre de change est 
regime par les lois de I'Etat sur 
le territoire duquel cet engage- 
ment a 6te souscrit. 

Article 76. 

La forme et les d^lais du 
protet ainsi que la forme des 
autres actes n^cessaires k I'exer- 
cice ou k la conservation des 
droits en matidre de lettre de 
change, sont regies par les lois de 
I'Etat sur le territoire duquel 
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Article 73. 

Legal or contractual time limits 
do not include the day from which 
the reckoning begins. 

Days of grace, either legal or 
judicial, are not allowed. 



Chapter XIII. 
Conflict of Laws. 

Article 74. 

The capacity of a person to 
bind himself by bill of exchange 
is determined by his national law. 
If such national law declares the 
law of another state to be appli- 
cable, the latter law shall be ap- 
plied. 

A person lacking capacity 
under the law indicated in the 
preceding paragraph is validly 
bound, nevertheless, if he entered 
into the obligation within the ter- 
ritory of a state according to 
whose law he would have had 
capacity. 

Article 75. 

The form of any contract en- 
tered into with respect to bills of 
exchange is regulated by the laws 
of the state within whose territory 
such contract has been signed. 

Article 76. 

The form and time limits of 
the protest, as well as the form of 
other acts necessary for the exer- 
cise or preservation of rights 
with respect to bills of exchange, 
are regulated by the laws of the 
state within whose territory the 



296 



CONFLICT OP LAWS RELATING TO BILLS AND NOTES 



doit Stre drease le protSt on protest must be drawn np, or the 
pass6 1 'acte en question. act in question must be done. 



TiTRE Second. — ^Du BOiLET k 
Obdre. 

Article 77. 

Le billet k ordre contient: 

1^. La denomination du titre 
ins^r^e dans le texte mSme et 
exprimee dans la langue em- 
ployee pour la redaction de ce 
titre. 

2^. La promesse pure et simple 
de payer une somme determin^e. 

3°. L 'indication de rfichfiance. 

4°. Celle du lieu ou le paiement 
doit s'eflfectuer. 

5°. Le nom de celui auquel ou 
k 1 'ordre duquel le paiement doit 
etre fait. 

6°. L 'indication de la date et 
du lieu oil le billet est souscrit. 

7°. La signature de celui qui 
6met le titre (souscripteur) , 



Article 78. 

Le titre dans lequel une des 
enonciations indiquees k 1 'article 
precedent fait defaut, ne vaut 
pas comme billet a ordre, sauf 
dans les cas determines par les 
alineas suivants. 

Le billet k ordre dont I'eche- 
ance n'est pas indiquee, est con- 
sidere comme payable a vue. 

A defaut d 'indication speciale, 
le lieu de creation du titre est 
repute etre le lieu du paiement 



TrTLE II. — ^Promissory Notes. 

Article 77. 

A promissory note must con- 
tain: 

1. The designation of the in- 
strument, inserted in the body it- 
self, and expressed in the lan- 
guage used in drawing up such 
instrument ; 

2. An unconditional promise to 
pay a certain sum; 

3. An indication of the day of 
maturity ; 

4. An indication of the place 
of payment ; 

5. The name of the party to 
whom or to whose order payment 
must be made; 

6. An indication of the date 
and of the place where the note 
is signed; 

7. The signature of the party 
who issues the instrument 
(maker). 

Article 78. 

An instrument in which any 
one of the requirements indicated 
in the preceding article is want- 
ing is not valid as a promissory 
note, except in the cases desig- 
nated in the following para- 
graphs. 

A promissory note in which 
the time of payment is not indi- 
cated is deemed payable at sight. 

In the absence of a special in- 
dication, the place where the in- 
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et, en meme temps, le lieu du 
domicile du souscripteur. 

Le billet k ordre n'indiquant 
pas le lieu de sa creation est eon- 
sid6r6 comme souscrit dans le lieu 
d6sign6 k cot^ du nom du sou- 
scripteur. 



Article 79. 

Sont applicables au billet k or- 
dre, en tant qu'elles ne sont pas 
incompatibles avec la nature de 
ce titre, les dispositions relatives 
k la lettre de change et concer- 
nant: 

Tendossement (arts. 10-19). 

I'aval (arts. 29-31). 

Techeance (arts. 32-36). 

le paiement (arts. 37-41). 

les recours faute de paiement 
(arts. 42-49, 51-53). 

le paiement par intervention 
(arts. 54, 58-62). 

les copies (arts. 66 et 67). 

les falsifications et alterations 
(arts. 68 et 69). 

la prescription (arts. 70 et 71). 

les jours f6ri6s, la computation 
des d^lais et Tinterdiction des 
jours de grace (arts. 72 et 73). 

les conflits de lois (arts, 74-76). 

Sont aussi applicables au billet 
a ordre les dispositions concer- 
nant la domiciliation (arts. 4 et 
26),. la stipulation d'interets 
(art. 5), les differences d'6non- 
ciations relatives k la somme k 
payer (art. 6), les consequences 
de la signature d'une personne 
incapable (art. 7) ou d'une per- 



strument is issued is deemed the 
place of payment and at the same 
time the place of the maker's 
domicile. 

A promissory note which does 
not indicate the place of its issue 
is deemed made in the place des- 
ignated beside the name of the 
maker. 

Article 79. 

The following provisions relat- 
ing to bills of exchange are appli- 
cable to promissory notes so far 
as they are not inconsistent with 
the nature of such instruments: 

Indorsement (articles 10-19). 

Guaranty by aval (articles 29- 
31). 

Maturity (articles 32-36). 

Payment (articles 37-41). 

Recourse for non-payment 
(articles 42-49, 51-53). 

Payment for honor (articles 
54, 58-62). 

Copies (articles 66 and 67). 

Forgeries and alterations (arti- 
cles 68 and 69). 

Prescription (articles 70 and 

71). 

Legal holidays, computation of 
time limits, and prohibition of 
days of grace (articles 72 and 
73). 

Conflict of laws (articles 74- 
76). 

The following provisions shall 
also be applicable to promissory 
notes : 

The domiciliation of bills (arti- 
cles 4 and 26), stipulation for in- 
terest (article 5), discrepancies 
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Sonne qui agit sans pouvoirs ou 
en d^passant ses pouvoirs (art. 8). 



Article 80. 

Le souscripteur d'un billet k 
ordre est oblige de la mSme 
maniire que I'accepteur d'une 
lettre de change. 

Les billets 4 ordre payables k 
un certain delai de vue doivent 
etre pr6sent4s au visa du sou- 
scripteur dans les d61ais fix6s k 
Tarticle 22. Le d^lai de vue 
court de la date du visa sign6 du 
souscripteur sur le billet. Le 
refus du souscripteur de donner 
son visa dat6 est constat^ par un 
protet (art. 24) dont la date sert 
de point de depart au dSlai de 
vue. 



as regards the sum to be paid 
(article 6), consequences of signa- 
ture by party without capacity 
(article 7), or by party acting 
without authority or exceeding 
his authority (article 8). 

Article 80. 

The maker of a promissory 
note shall be bound in the same 
manner as an acceptor of a bill 
of exchange. 

Promissory notes payable at a 
certain time after sight must be 
presented for the visS of ihe 
maker within the period fixed by 
article 22. The time after sight 
shall run from the date of the 
visS signed by the maker on the 
note. Refusal of the maker to 
give his vise with the date thereon 
must be established by protest 
(article 24) whose date shall de- 
termine the beginning of the 
period after sight. 
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time and mode of presentment, protest and notice, 151. 

vis major, 156. 
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HOLDEB'S TITLE, 
comparative law, 47. 
governing law, 135. 

HOLDER IN DUE C0UB8E, 
comparative law, 28. 
law governing, 140. 

INDEPENDENCE OP DIFFEBENT CONTRACTS, 121. 
positive law, 121-123. 

England, 121; France, 122; Germany, 122; Italy, 122; Japan, 123; 
Latin America, 123; United States, 122. 
limits of doctrine, 128. 

holder's duty to protest, 133. 

negotiability, with respect to subsequent parties, 129. 

INDORSEMENT, 

comparative law, 30. 
after maturity, 32. 
by way of pledge, 31. 
forged indorsements, 
comparative law, 47. 
governing law, 135. 
governing law, 
see Form. 

IND0B8EB, CONTBACT OF, 
comparative law, 49. 
governing law, 

see Capacity, Form, Obligation, 
liability when original instrument void, 100. 
liability when indorsement forged, 

comparative law, 47. 

governing law, 135. 

INSTITUTE OF INTERNATIONAL LAW, 
capacity, 71, 73. 
damages, 173. 
form, 96, 99. 

independence of different contracts, 125. 
necessity of presentment, protest and notice, 126, 149. 
obligation, 121, 125, 126. 
presentment for acceptance, 146. 
statute of limitations, 166. 
substitute for protest, 150. 

time for presentment, protest and notice, 126, 155. 
time within which recourse must be taken, 126, 166. 

INTERNATIONAL HIGH COMMISSION, 18, 83. 

INTERPRETATION, 
comparative law, 27. 
governing law, 
see Obligation. 

ITALY, 

capacity, 67. 
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ITALY— Continued, 

fonnal and essential validity, 94. 

independence of different contracts, 122. 

maturity, 144. 

obligation, 106. 

presentment for acceptance, 146. 

time and mode of presentment, protest and notice, 151. 

time within which recourse most be taken, 166. 
JAPAN, 

capacity, 69. 

formal and essential validity, 95. 

independence of different contracts, 123. 

obligation, 108. 

time and mode -of presentment, protest and notice, 151. 
LEX LOCI C0NTBACTU8, 

meaning of, 83. 
LIMITATIONS, STATUTE OF, 

comparative law, 53. 

governing law, 164. 
LOCUS REGIT ACTUM, 

its mandatory character, 96, 98. 
exceptions thereto, 100. 
MAKER, OONTBACT OF, 

comparative law, 58. 

governing law, 

seb Capacity, Form, Obligation. 

liability when indorsement forged, 
comparative law, 47. 
governing law, 135. 
MATURITY, 

comparative law, 38. 

governing law, 142. 

England, 143; Germany, 143; Hague Convention, 144; Italy, 144; United 
States, 143. 
MONTEVIDEO, CONVENTION OF, 

application of, 68. 

capacity, 68. 

formal and essential validity, 94. 

independence of different contracts, 123. 

obligation, 106. 

time and mode of presentment, protest and notice, 151. 

time within which recourse must be taken, 166. 
MOBATOBY LAWS, 158. 

NEGOTIABILITY, 

comparative law, 21, 22. 
governing law, 

as regards subsequent parties, 129. 
see Obligation. 
NEGOTIABLE INSTEUMENTS LAW, 
text of, 179. 
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NEGOTIATION, 

comparative law, 30. 

effect of negotiation in another state, 134. 

NOTICE, 

comparative law, 43. 
when excused, 

act of God, 44. 
other excuses, 45. 
governing law, 

necessity of, 148. 
time and mode of, 150. 

Convention of Montevideo, 151; Convention of the Hague, 151; 
England, 150; Germany, 151; Italy, 151; Japan, 151; United 
States, 150. 

OBLIGATION, 
defences, 134. 

effect of negotiation in another state, 134. 
governing law, 104-121. 
lex donUcnUy 109. 

lex loei contractus, 109, 112, 114-118, 120. 
Ux loci solutionis, 109, 120. 
lex patriae, 108. 
see Independence of different contracts, 
positive law, 

Argentina, 107; Brazil, 107; Chile, 108; Convention of Montevideo, 106; 
England, 104; France, 105; Germany, 106; Italy, 106; Japan, 108; 
United States, 105. 
Roman law, 112. 

views of Bar, 112; Fiore, 112; Savigny, 112; Story, 112; Wachter, 113. 
rules proposed by Bar, 110; Bartolus, 114; Bouhier, 116; Boullenois, 115; 
Burgundus, 118; Dumoulin, 115; Everhard, 114, 118; German bar asso- 
ciation, 110; Hert, 116; Huber, 114, 118; Institute of International 
Law, 121; Pothier, 115; Sande, John k, 117; Savigny, 110; Story, 112; 
P. Voet, 114. 
theory that a single law should control all contracts, 124. 

Daniel's view, 125; Minor's view, 124; resolution of Institute of Inter- 
national Law, 125. 
views expressed by Lord Mansfield in Robinson v. Bland, 118. 

PAYMENT, 

comparative law, 52. 
governing law, 162. 
into court, 

comparative law, 52. 

governing law, 163. 
part payment, 

comparative law, 52. 

governing law, 163. 
see Presentment for payment, 
through clearing house, 163. 
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PAYMENT FOB HONOR, 
comparative law, 53, 54. 
governing law, 174. 
PEBSONAL STATUTE, 83. 
PRESENTMENT FOB ACCEPTANCE, 
eomparative law, 34. 
when excused, 

act of God, 44. 
other ezcnses, 45. 
governing law, 145. 
■ England, 145; France, 146; Italy, 146. 
PBESENTMENT FOB PAYMENT, 
comparative law, 40. 
when excused, 

act of God, ,44. 
other excuses, 45. 
governing law, 

necessity of, 148. 
time and mode of, 150. 

Convention of Montevideo, 151; Convention of the Hague, 151; 
England, 150; Germany, 151; Italy, 151; Japan, 151; United 
States, 150. 
PB0MIS80BY NOTES, 
comparative law, 58. 
PBOTEST, 

comparative law, 40. 
when excused, 

act of God, 44. 
other excuses, 45. 
governing law, 

necessity of, 148. 
substitute for, 150. 
time and mode of, 150. 

Convention of Montevideo, 151; Convention of the Hague, 151; 
England, 150; Germany, 151; Italy, 151; Japan, 151; United 
States, 150. 
PUBLIC POLICY, 
capacity, 

infants, 63, 64. 
married women, 63, 64. 
formal validity, 103. 

negotiability as regards subsequent parties, 132. 
QUEBEC, 

capacity, 70. 
RECOUBSE FOR NON-ACCEPTANCE AND NON-PAYMENT, 
comparative law, 39. 
governing law, 

time within which recourse must be taken, 164. 

Anglo-American law, 164; Convention of Montevideo, 166; France, 
165; Germany, 166; Italy, 166. 
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REC0I7ESE FOB NON-AOCEPTANCE AND NON-PAYMENT— Continued, 

remedies when recourse lost, 
comparative law, 46. 
governing law, 128. 
REFEBEE IN CASE OF NEED, 

comparative law, 53. 
BELATI0N8HIP OF DIFFEBENT C0NTBACT8, 

see Independence of different contracts. 

positive law. 

Convention of Montevideo, 123; England, 121; France, 122; Germany, 
122; Italy, 122; Japan, 123; United States, 122. 

theory that a single law should govern, 124. 
Daniel's view^ 125; Minor's view, 124. 
BENVOI, 175. 
BOMAN LAW, 

obligation of contracts, 112. 
STAMP BEQUIBEMENTS, 

comparative law, 58. 

governing law, 103. 
TITLE OF HOLDEB, 

comparative law, 47. 

governing law, 135. 
UNIFOBM LAW OF HAGUE CONVENTION, 

comparison with Anglo-American law, 20-58. 

comparison with biUs of exchange act, 19. 

comparison with Negotiable Instruments Law, 19. 

text of, 264. 
UNIFOBM NEGOTIABLE INSTBUMENTS ACT, 

text of, 179. 
UNITED STATES, 

amount of recovery, 169. 

capacity, 63. 

formal and essential validity, 87. 

independence of different contracts, 122. 

maturity,' 143. 

obligation, 105. 

time and mode of presentment, protest and notice, 150. 

time within which recourse must be taken, 164. 
ri8 MAJOB, 

comparative law, 44. 

governing law, 156. 
VALIDITY, 



essential, 99. 
see Capacity, Form. 
WABBANTIES, 

comparative law, 49. 
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